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QUESTIONS PRESENTED 


1. A person received a summons from his draft board 
during World War I, reported for military service at an 
army camp, and there performed full-time active duty, 
including drilling, digging trenches, guard duty, work de¬ 
tails, and bayonet practice, receiving pay for such serv¬ 
ices and subsequently the statutory $60 bonus. He was 
separated from such active duty under honorable condi¬ 
tions after some thirteen days of such active duty. Under 
these conditions, is he entitled to preference for employ¬ 
ment in the Government service under the provisions of 
Sections 2 and 12 of the Veterans’ Preference Act of 1944 
(5S Stat. 387 as amended) 5 U.S.C., 851, 861. 

2. Did the Court err in refusing to follow this Court’s 
ruling in Burley v. Crawley, 60 App. D.C., 245, 50 F. (2d) 
1010 ? 
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United States Civil Service Commission, Individually and 
Officially, Consisting of Robert Ramspeck, James M. 
^Mitchell, Frances Perkins, Appellees. 
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JURISDICTIONAL STATEMENT 

This suit was for injunction and declaratory relief 
(J.A. 5) and in the nature of a mandamus proceeding. 

The jurisdiction of the District Court is based upon 
Title 11, Sections 301 and 315, District of Columbia Code, 
1940 edition; and Rule 81(b), Federal Rules of Civil 
Procedure. 

This Court has appellate jurisdiction under Title 17, 
Section 101, District of Columbia Code, 1940 Edition, and 
Title 28, U.S.C., Sections 1291 and 1294. 
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STATEMENT OF CASE 

Appellant was inducted into the military service of the 
United States by a Pittsburgh, Pennsylvania board on 
June 15, 1918 (J.A. G), and served at Camp Humphreys, 
Virginia until June 28, 1918, when he was discharged, 
according to his discharge certificate, from the draft by 
reason of loss of index finger of right hand and defective 
vision (J.A. 6). 

On June G, 193-1, he received a permanent appointment 
in the Immigration and Naturalization Service at Phila¬ 
delphia (J.A. 11), and on June 11, 1947, while employed 
by the Veterans Administration at Pittsburgh, he re¬ 
ceived a veteran’s preference (J.A. 3). 

After advancing through various grades in the Pitts¬ 
burgh office of the Veterans Administration, although ap¬ 
pellant’s efficiency rating was ‘‘very good” (J.A. 4) he 
was furloughed from his position by a notice from the 
Civil Service Commission dated April 7, 1950 (J.A. 22). 
The reason given for the action was “reduction in force.” 
(J.A. 22). 

Believing that he was entitled to a veteran’s preference, 
and therefore not subject to furlough, appellant appealed 
to the Board of Appeals and Review of the Civil Service 
Commission, and that Board on September 7, 1950 held 
that appellant was not entitled to a veteran’s preference 
(J.A. 24). 

Thereafter, on December 11, 1950, appellant filed his 
complaint for injunction and declaratory relief in the 
United States District Court for the District of Columbia 
(J.A. 2 et sen.). 

Following some preliminary proceedings, appellant filed 
a motion for summary judgment (J.A. 34) and appellee 
filed a motion for judgment on the pleadings or for sum- 
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mar}’ judgment (J.A. 35), and the trial court entered an 
order March 26, 1952, denying appellant’s motion for 
summary judgment, and granted appellee’s motion for 
judgment on the pleadings or for summary judgment, and 
dismissing the complaint (J.A. 57). 

Still believing himself to be entitled to a veteran’s pref¬ 
erence, and through that preference to reinstatement in 
the government service, appellant files this appeal from 
the trial court’s order of March 26, 1952 (J.A. 57). 

STATUTE INVOLVED 

Section 2 of the Veterans’ Preference Act of 1944, 58 
Stat. 3S7, as amended, 5 U.S.C., provides: 

“Sec. 851. Persons entitled to federal employment 
preferences 

Tn certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in 
civilian positions in all establishments, agencies, bu¬ 
reaus, administrations, projects, and departments of 
the Government, permanent or temporary, and in 
either (a) the classified civil service; (b) the un¬ 
classified civil service; (c) any temporary or emer¬ 
gency establishment, agency, bureau, administration, 
project, and department created by Acts of Congress 
or Presidential Executive order; and (d) the civil 
service of the District of Columbia, preference shall 
be given to * * * (4) those ex-servicemen and women 
who have served on. active duty in any branch of the 
armed forces of the United States, during any war, 
or in any campaign or expedition (for which a cam¬ 
paign badge has been authorized), and have been■ separ- 
rated therefrom under honorable conditions; * * *” 
(italics supplied) 

Section 12 of the Veterans’ Preference Act of 1944, 
5 US 0., 861, provides: 
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“In any reduction in personnel in any civilian serv¬ 
ice of any Federal agency, competing employees shall 
be released in accordance with Civil Service Commis¬ 
sion regulations which shall give due effect to tenure 
of employment, military preference, length of service, 
and efficiency ratings: Provided, That the length of 
time spent in active service in the armed forces of 
the United States of each such employee shall be 
credited in computing length of total service: Pro¬ 
vided' further, That preference employees whose ef¬ 
ficiency ratings are ‘good’ or better shall be retained 
in preference to all other competing employees and 
that preference employees whose efficiency ratings are 
below ‘good’ shall be retained in preference to com¬ 
peting nonpreference employees who have equal or 
lower efficiency ratings:” (italics supplied) 

STATEMENT OF POINTS ON WHICH APPELLANT 

INTENDS TO RELY 

1. The court erred in denying plaintiff’s motion for 
summary judgment and in granting defendants’ motion 
for judgment on the pleadings or for summary judgment, 
and in dismissing complaint. 

2. Plaintiff is entitled to veteran’s preference under 
Sections 2 and 12 of the Veterans’ Preference Act of 1944, 
(5S Stat. 387) 5 U.S.C. 851, as he performed military 
service on full-time active duty in the armed forces of 
the United States during war time for which he received 
pay and was separated therefrom under honorable condi¬ 
tions; and therefore, the court erred in not giving effect 
to the Veterans’ Preference Act of 1944 and in granting 
defendants’ motion and in dismissing the complaint. 

3. The Court erred in refusing to follow the precedent 
established by the Court of Appeals in Hurley v. Crawley, 
60 App. D.C., 245, 50 Fed (2d) 1010, which case is ap¬ 
plicable here. 
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SUMMARY OF ARGUMENT 
I 

Appellant Meets All Requirements of Sections Two and 
Twelve of the Veterans’ Preference Act. 

n 

This Case Is Controlled by Hurley v. Crawley, 60 App. 
D. C. 245, 50 Fed. (2d) 1010. 

ARGUMENT 

I Appellant Meets All Requirements of Sections Two and 
Twelve of the Veterans’ Preference Act. 

The appellant has been a permanent civil service ap¬ 
pointee since 1934 (J.A. 11), and has had a veteran’s 
preference specifically granted to him since 1947 (J.A. 3). 

Suddenly in 1951 he was notified that he was being 
furloughed from a responsible position in the Veterans 
Administration on account of reduction in force (J.A. 22), 
■which is improper in the case of a person entitled to a 
veteran’s preference. On appeal to the Board of Appeals 
and Review of the Civil Service Commission, he was 
informed that the furlough was proper because appellant 
vras discharged from the draft, and therefore had not 
fully qualified as a member of the armed forces (J.A. 24). 

Since he had served some 13 days at Camp Humphreys, 
Virginia, in World War I, and his daily activities there 
included drilling, digging trenches, guard duty, work de¬ 
tails, and bayonet practice (J.A. 47), and he was sepa¬ 
rated from the service under honorable conditions, after 
a sergeant discovered that the lack of the index finger of 
the right hand was hampering him in bayonet practice 
(J.A. 48), appellant justifiably felt that he had been serv¬ 
ing on active duty in the military service, despite the 
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fact that he was handed a paper entitled ‘‘Discharge 
from Draft” (J.A. 6). 

He therefore filed a complaint against the Civil Service 
Commission, praying that it be required to classify him 
as a preference eligible under the Veterans’ Preference 
Act of 1944, and not thereafter to deny him such status 
(J.A. 2). 

Certainly no man’s rights as a veteran ought to depend 
upon the piece of stationery on which some camp official 
prepared his discharge. 

Regardless of whether appellees would like to call ap¬ 
pellant’s release from military service as a discharge 
from the draft or a discharge from the army, the fact 
remains uncontroverted that for about 13 days he served 
on active duty during a war, was under military orders, 
and during his stay at camp he did everything that a 
soldier in training could be required or expected to do, 
and was sejxirated under honorable conditions. Thus his 
service meets the requirements of Section 2 of the Vet¬ 
erans Preference Act. 

Defendants’ motions admit the following allegations of 
paragraph 7 of appellant’s complaint (J.A. 4), in which 
it is stated: 

“Plaintiff’s furlough from said civilian occupation 
was predicated upon the revocation of the previous 
grant of veteran’s preference and a reduction in 
force, notwithstanding an efficiency) rating of ‘Very 
Good ’ and total service in civilian capacity with the 
Federal government in excess of twenty-three (23) 
years. Said efficiency rating and civilian service and 
seventeen (17) days of active duty in the military 
service, as aforesaid, warranted the assignment to 
the Plaintiff of retention points in excess of the re¬ 
tention points assigned to several other civilian em¬ 
ployees now employed at the said Regional Office of 
the United States Veterans Administration as Rating 
Specialists, Legal.” (Italics supplied) 
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It will therefore be seen that under the admitted facts 
appellant meets the requirements of Section 12 of the 
Veterans’ Preference Act. 


II 

This Case Is Controlled by Hurley v. Crawley. 

Appellant served from June 15, 1918, to June 28, 1918, 
and appellee in Hurley v. Crowley, 60 App. D. C. 245, 50 
Fed. (2d), 1010, entered service on September 2, 1918. 
Crawley arrived at camp September 3rd and was ad¬ 
mitted to the hospital the following day for treatment of 
infected thumb; was discharged from the hospital on Sep¬ 
tember 26th; was again admitted to the base hospital Oc¬ 
tober 3rd, and remained there until November 9th, when 
he was examined, found physically disqualified for mili¬ 
tary service, and on that day discharged from the hos¬ 
pital, the draft, and the military service. 

This case was defended upon the ground that from 
September 26 to October 3, the petitioner was 'with the 
156th Depot Brigade awaiting his turn for physical exami¬ 
nation for acceptance or rejection as a soldier. In that 
case, the answer admitted: 

“that petitioner was in the military service of the 
United States from the date of his induction to the 
date of his discharge from the draft, and that his 
separation from the military service was under honor¬ 
able conditions,” 

but denies that the petitioner ever was a soldier of the 
United States. 

The question thus presented for decision is whether a 
man so inducted into the military service of the United 
States and remaining there for nine weeks became a sol¬ 
dier of the United States within the meaning of the law. 
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This Court in that case stated: 

“And in several cases between public authorities 
and alleged delinquents of the drafts it has been 
decided that while a man not lawfully inducted into 
the military service could not be subject to military 
punishment by military courts, such induction could 
be lawfully accomplished for purposes of punishment 
by orders similar to the one in question here, even 
though actual receipt of the order was not shown. 

“It is sufficient to show the mailing of an unregis¬ 
tered postal card bearing the order. 

“And even the mailing of such a card need not be 
shown as a fact within the knowledge of any witness, 
but merely the existence of an official record of such 
a mailing, and this even to a man who after regis¬ 
tering for the draft left the country with the knowl¬ 
edge and permission of the military authorities. In 
re Bergdoll, 274 Fed. 438; U. S. v. Bull-ard, 290 Fed. 
704: U. S. v. McIntyre, 4 Fed. (2nd) 833. 

“ ‘As the orders required by law to be given essen¬ 
tial to the induction of petitioner into the service of 
his country as a soldier, under the act and rules made 
in pursuance thereof, are shown to have been duly 
made and mailed to him at his post office address as 
by him given to the authorities, I am convinced the 
case must be promised to have been by him received, 
in the absence, at least, of any positive showing to 
the contrary.’ Bergdoil’s Case, supra at page 466. 

“If a drafted man ordered by mail to report for 
duty, who contends the order was never received, and 
the receipt of which is not established, can be pun¬ 
ished by Court Martial as a deserting soldier, surely 
such a man who receives such an order, and obeys it, 
reports for duty, and performs whatever duty is as¬ 
signed until discharged for physical disqualification, 
is entitled to be treated as a soldier, ad interim. 

“Can the military authorities demand and obtain a 
wide and liberal construction of penal provisions, in¬ 
cidentally necessary to the execution of a great pur¬ 
pose, and, at the same time, a narrow and exclusive 
construction of remedial provisions created by Con¬ 
gress and the President in their mercy? 
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“We think not. 

“And furthermore, it is conceded that after the 
war this petitioner was held to be entitled from the 
Veterans’ Bureau to both vocational training and dis¬ 
ability compensation, while it is denied that he is en¬ 
titled to a place on the veterans’ preferential list for 
employment. 

“But we can not think the nice distinction attempted 
here is within the intention of Congress in its legisla¬ 
tion for Veterans’ relief for this would be to pay a 
man for disability incident to his service, train him 
at government expense to earn his living, but deny 
him the preference which might enable him to utilize 
the very training so provided.” 

The facts in the instant case, as heretofore stated, 
clearly show that appellant comes within the purview of 
the above-quoted decision. 

CONCLUSION 

For the reasons stated, it is respectfully submitted that 
the action of the Court below should be reversed and 
judgment entered in favor of appellant. 

Respectfully submitted, 

Warren E. Miuler, 

910 17th Street, N.W., 
Washington 6, D.C., 
Attorney for Appellant. 
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Filed Dec 11 1950 Harry M. Hull, Clerk 

IN THE 


DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

William C. McDougall, 

421 Union Ave., Pittsburgh 5, Pa., 

Plaintiff. 

vs. 

U. S. Civil Service Commission, Individually 
and Officially, Consisting of 

Harry B. Mitchell, 

7tli and F Streets, N. W., Washington, D. C., 

James M. Mitchell, 

7th and F Streets, N. W., Washington, D. C., 
Frances Perkins, 

7th and F Streets, N. W., Washington, D. C., 

Defendants. 

Civil Action File No. 5401—’50 

Complaint for Injunction a/nd Declaratory Relief. 

To the Honorable Justices of the District Court of the 
United States for the District of Columbia: 

1. Jurisdiction founded on the existence of a Federal 
question. 

This action involves the Veterans’ Preference Act of 
1944, 5S Stat. 3S7: U.S.C., Title 5, Sect. 851, as herein¬ 
after more fully appears. 
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2. Plaintiff is a citizen of the United States, domiciled 
and residing at 421 Union Avenue, Pittsburgh 5, Penn¬ 
sylvania. 

3. Defendants are members of the United States Civil 
Service Commission and are sued both in their official 
and individual capacity. All of the Defendants maintain 
their official residence within the District of Columbia. 
Defendants are charged with responsibility for the ad¬ 
ministration and enforcement of the provisions of the 
Veterans’ Preference Act of 1944. 

4. Plaintiff served in the Military Service of the 
United States during World War I. Active duty was 
from June 15, 1918 to June 28, 1918 or July 1, 1918 at 
Camp Humphreys, Va. Plaintiff was Discharged from 
the Military Service under honorable conditions, discharge 
being for disability, to wit, Loss of Index finger, right 
hand and Defective vision. Type of Discharge issued is 
Discharge from Draft in accordance writh Orders of Sec¬ 
retary of War then in effect. A copy of said Dis- 

2 charge is attached hereto and made a part hereof, 
marked Plaintiff’s Exhibit “One”, Parts 1 and 2. 

5. Defendants have refused to re-instate, grant or 
allow Plaintiff’s status of a preference eligible to which 
he is lawfully entitled as an ex-serviceman under the 
provisions of Sections 2 and 18 of the Veterans’ Prefer¬ 
ence Act of 1944. 

6. Plaintiff was previously granted veteran’s prefer¬ 
ence on June 11, 1947 as shown on VA form 5-3855, a 
copy of winch is attached and made a part hereof 
marked Plaintiff’s Exhibit “Two”. 

Entitlement to veteran’s preference is also shown on 
VA form 5-3855, dated September 21, 1947, a copy of 
which is attached and made a part hereof marked Plain¬ 
tiff’s Exhibit “Three”. 
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Entitlement to veteran’s preference is also shown on 
Standard Form 50, United States Civil Service Commis¬ 
sion, dated December 24, 1948, a copy of which is at¬ 
tached and made a part hereof marked Plaintiffs Exhibit 
“Four”. 

Entitlement to veteran’s preference is again shown on 
Standard Form 50, United States Civil Service Commis¬ 
sion, dtaed April 1, 1949, a copy of ’which is attached and 
made a part hereof marked Plaintiff’s Exhibit “Five”. 

Entitlement to veteran’s preference is again shown on 
Standard Form 50, United States Civil Service Commis¬ 
sion, dated April 1, 1949, a copy of which is attached and 
and made a part hereof marked Plaintiff’s Exhibit “Six”. 

Entitlement to veteran’s preference is again and finally 
shown on Standard Form 50, United States Civil Service 
Commission, dated July 8, 1949, a copy of which is at¬ 
tached and made a part hereof marked Plaintiff’s Ex¬ 
hibit “Seven”. 

Non-entitlement to veteran’s preference is shown on 
Standard Form 50, United States Civil Service Commis¬ 
sion, dated April 7, 1950, which was received subsequent 
to last day of active duty in civilian occupation on April 
15, 1950 and resulted in Plaintiff being furloughed from 
his civilian occupation classified as Rating Specialist, 
Legal, United States Veterans Administration, Re- 
3 gional Office, Pittsburgh, Pa. Copv attached, Plain¬ 
tiff’s Exh. “Eight”. 

7. Plaintiff’s furlough from said civilian occupation 
was predicated upon the revocation of the previous grant 
of veteran’s preference and a reduction in force, not¬ 
withstanding an efficiency rating of “Very Good” and 
total service in civilian capacity with the Federal govern¬ 
ment in excess of twenty-three (23) years. Said efficiency 
rating and civilian service and seventeen (17) days of 
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active duty in the military service, as aforesaid, war¬ 
ranted the assignment to the Plaintiff of retention points 
in excess of the retention points assigned to several other 
civilian employees now employed at the said Regional 
Office of the United States Veterans Administration as 
Rating Specialists, Legal. 

8. Plaintiff filed an Appeal from the Ruling of the 
United States Civil Service Commission which denied 
entitlement to Veteran’s preference or revoked the pre¬ 
vious recognition of entitlement to Veteran’s preference 
and appeared personally on July 5, 1950 before the Board 
of Appeals and Review, United States Civil Service Com¬ 
mission, pursuant to said Appeal. The claim for veter¬ 
an’s preference or re-instatement of the previous allow¬ 
ance thereof was rejected in a decision of said Board of 
Appeals and Review dated September 7, 1950. A copy 
of said decision is attached hereto and made a part here¬ 
of, marked Plaintiff’s Exhibit “Nine”. 

9. Plaintiff has pursued whatever administrative rem¬ 
edies as are available to him in seeking to obtain a de¬ 
termination of his eligibility for status as a preference 
eligible and retention of his said civilian occupation and 
is without other remedy than this action in seeking to 
have his rights in this regard re-instated or deter¬ 
mined. 

4 Wherefore plaintiff demands judgment as fol¬ 

lows: 

1. That this Court Order defendants to classify or to 
reclassify plaintiff as a preference eligible under the Vet¬ 
erans’ Preference Act of 1944 and thereafter to refrain 
from taking any action which will deny plaintiff such 
status. 

2. That the plaintiff recover his costs. 
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3. That plaintiff have such other and further relief 
as is just 

/s/ William C. McDougall 
Plaintiff Pro Se 
421 Union Ave., 

Pittsburgh 5, Pa. 

/s/ Richard A. Mehler 
Richard A. Mehler 

Attorney for Plaintiff 
Toomey & Mehler 
1025 Vermont Avenue, N. W. 
Washington, D. C. 

5 Plaintiff’s Exhibit “One” (Part 1) 

DISCHARGE FROM DRAFT 
(Seal of United States) 

TO ALL WHOM IT MAY CONCERN: 

This is to Certify, That William C. McDougall is 
hereby DISCHARGED from the military service of the 
UNITED STATES by reason of Loss of index finger 
right hand and defective vision, S. C. D. 

Said William C. McDougal was inducted into the serv¬ 
ice from the jurisdiction of the Local Board for Div. 
#12, Pittsburgh, Pa. on the 15 day of June 1918. 

While this certificate discharges the person named 
herein from his present obligation to service in the Army, 
it does not operate as a permanent bar to his subsequent 
entrance into the military service. Under Section 5 of 
the Act of May 18, 1917, all registered persons remain 
subject to the draft unless exempted or excused as in that 
Act provided. Therefore, this discharge does not excuse 
the holder from obedience to the process of Exemption 
Boards. 


Given at Camp Humphreys, Va., this 28th day of Jane 
1918. 

By order of (Signed) Lt. Col. R. Park 
(Signed) H. E. Bushnell 
Capt Engrs. R. C. Asst Adjutant 

(Washington, D. C. Apr 23 
(Paid $60 under Act of Congress, 

(approved February 24, 1919. ) 

C. E. Gray ) 

Major, Q. M. Corps ) 

(above stamped on form ) 

(subsequent to issuance ) 

Note—This form will be used for discharge of aliens and 
alien enemies and of men rejected on account 
of physical unfitness, dependency, etc. 

Form No. 638, A. G. O. 

Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of Discharge from Draft made a 
part of this action as Plaintiff’s Exhibit “One”, Part 1. 

/s/ William C. McDougall 
Plaintiff. 

6 Filed Dec 11 1950 Harry M. Hull, Clerk 

Plaintiff’s Exhibit “One” (Part 2) 

(Reverse side of DISCHARGE FROM DRAFT) 

Act of May 18, 1917 

Sec. 5. That all male persons between the age of 
twenty-one and thirty, both inclusive, shall be subject to 
registration in accordance with regulations to be pre¬ 
scribed by the President, and upon proclamation by the 
President or other public decree given by him or by his 
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direction stating the time and place of such registration 
it shall be the dnty of all persons of the designated ages, 
except officers and enlisted men of the Regular Army, 
the Navy, and the National Guard and Naval Militia 
while in the service of the United States, to present them¬ 
selves for and submit to registration under the pro¬ 
visions of this Act; and every such person shall be deemed 
to have notice of the requirements of this Act upon the 
publication of said proclamation or other notice as afore¬ 
said given by the President or by his direction; and any 
person who shall willfully fail or refuse to present him¬ 
self for registration or to submit thereto as herein pro¬ 
vided, shall be guilty of a misdemeanor and shall, upon 
conviction in the district court of the United States hav¬ 
ing jurisdiction thereof, be punished by imprisonment 
for not more than one year, and shall thereupon be duly 
registered: Provided, that in the call of the docket pre¬ 
cedence shall be given, in courts trying the same, to the 
trial or criminal proceedings under this Act: Provided 
further, That persons shall be subject to registration as 
herein provided who shall have attained their twenty- 
first birthday and who shall not have attained their 
thirty-first birthday on or before the day set for the regis¬ 
tration, and all persons so registered shall be and remain 
subject to draft into the forces hereby authorized, unless 
exempted or excused therefrom as in this Act provided: 
Provided further, That in the case of temporary ab¬ 
sence from actual place of legal residence of any person 
liable to registration as provided herein such registration 
may be made by mail under regulations to be prescribed 
by the President. 

SECTION 177, SELECTIVE SERVICE REGULATIONS 

Disposition of men rejected or discharged from military 
service at mobilization Camp. 

When any selected man is rejected or discharged at a 
mobilization camp, the commanding officer thereof will 
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promptly notify his Local Board of the fact, cause, and 
date of rejection or discharge, using Form 1029. 

If the rejection or discharge is on account of the fact 
that the registrant is an alien, or an alien enemy, or that 
he is physically disqualified for general military service, 
the Local Board shall place the registrant forthwith in 
Class V. If the discharge or rejection is on account of 
dependency or any other cause for deferred classification 
prescribed by these regulations, the Local Board shall 
proceed to classify the registrant in accordance with 
his status as determined by the action of the military 
authorities in discharging him. 

( Paid in Cash $25.30, June 28, 1918. 

( Paid in full (stamp) Jul. 1, 1918. 

(Endorsed in ink—( (Signed) V. S. Laing 

( Captain KMC. Hd. 

Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of reverse side of Discharge from 
Draft made a part of this action as Plaintiff’s Exhibit 
“One”, Part 2. 

/s/ William C. McDougall 
Plaintiff. 
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7 Filed Dec 11 1950 Harry M. Hull, Clerk 

Plaintiff’s Exhibit “Two” 


VETERANS ADMINISTRATION Report No. 

Notification of Personnel Action „ „ „ 

C. S. C. or other 

Date June 11, 1947 legal authority 


X Mr. First name—middle initial—last name 
Mrs. 

Miss William C. McDougall 

Nature of action effective date 

Conversion to Reinstatement June 11, 1947 


C. S. Regulations 
Sec. 7.104 

Region 3 

Appropriation 
S&E VA 1947 


From— 


To— Date of birth 

5-16-1893 


Position title 

Authorization 

Officer 

Legal residence 

Position No. 

3011-643 

Date of Oath 

Military Preference 

Grade, salary 

P-960-4, 

Veteran X Yes No. 

$5152.80 p. a. 

Officer X Enlisted 

Office 

Regional 

X WW1 WW11 

Other 

Service 


No preference 

X 5 point 

Division 

Adjudication 

10 point 

Section 

Authorization 

Disabled 

Wife 

Station 

Pittsburgh Regional 
Office 

Widow 


Pittsburgh, Pa. 

Retirement deductions 

Headquarters 

( ) Yes ( ) No 

Departmental 

Field 

Sex Race 

or field 

Nature of position 

Remarks 


action 

This action reinstates you as 

a permanent classified 

( ) New ( ) Vice 
( ) I. A. ( ) Re- 

Civil Service employee, subject to post audit by the 

Civil Service Commission. 


allocated 
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Status acquired: Permanent appointment— 

June 6, 1934, Immigration & Nat. 
Service, Phila, Pa. 

Not removed for cause from last position in the 
Federal serivce. 


(Signed) W. W. Wentzel 
Acting Personnel Officer 

VA form 
5-3855 
Jul 1946 


Name 

Disposition and date 
C. S. C. No. 

Date allocated 
Date received 


Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of the VA form 5-3855, dated June 
11, 1947, and made a part of this action as Plaintiff’s 
Exhibit 1 ‘Two”. 

/s/ William C. McDougall 
Plaintiff. 
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8 Filed Dee 11 1950 Harry M. Hull, Clerk 


Plaintiff 7 s Exhibit “Three 77 


VETERANS ADMINISTRATION 
Notification of Personnel Action 

Date September 19, 1947 

(X) Mr. First name—middle initial—last name 
( ) Mrs. 


( ) Miss 

William C. 

McDougall 

Nature of action 

Effective date 

Promotion 


September 21,1947 


From— 

To- 

Position title 

Authorization 

Rating Specialist 


Officer 

(Legal) 

Position No. 

3011-643 

3011-641 

Grade, salary 

P-960-4, 

P-960-5, 


$5152.80 p. a. 

$5905.20 

Office 

Service 

Regional 

Regional 

Division 

Adjudication 

Adjudication 

Section 

Authorization 

Rating Board 

Station 

Pittsburgh Regional Pittsburgh Re- 


Office 

gional Office 

Headquarters 

Departmental 

Pittsburgh, Pa. 

Pittsburgh, Pa. 

or field 

Remarks 

Field 

Field 


Report No. 

C. S. C. or other 
legal authority 

Permanent 

Sec. 8.103 

C. S. Regulations 

Appropriation 
S&E VA 1948 

Date of birth 
5-16-1893 

Legal residence 

Date of Oath 
Military Preference 
Veteran (X)Yes ( )No 
( ) Officer (X) Enlisted 
(X)WWI ( )WWII 
( ) Other 
C )No preference 
(X)5 point 

10 point 
( ) Disabled 
( ) Wife ( ) Widow 

Retirement Deductions 
( ) Yes ( ) No 

Sex Race 

Nature of position 
action 

( ) New (X) Vice 

( ) I. A. ( ) Reallo¬ 
cated 


Name 

J. E. Keehan 
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VA form 
5-3855 
Jul 1946 


(EMPLOYEES COPY) 
(Signed) D. F. Gilbert 
Acting Personnel Officer 


Disposition and date 
Promoted 8-10-47 

C. S. C. No. 

Date allocated 

Date received 


Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of VA form 5-3855, dated Septem¬ 
ber 19, 1947, and made a part of this action as Plaintiff’s 
Exhibit “Three”. 


/s/ William C. McDougall 
Plaintiff. 
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9 Filed Dec 11 1950 Harry M. Hull, Clerk 


Plaintiff’s Exhibit “Four” 

UNITED STATES CIVIL SERVICE COMMISSION 

Standard Form 50 (5 Part) 

October 1949 

Promulgated by U. S. Civil Service 
Commission, Chapter Rl, 

Federal Personnel Manual 

NOTIFICATION OF PERSONNEL ACTION 

1. Name (Mr.-Miss-Mrs.-One given 2. Date of Birth 3. Journal or 4. Date 
name, initial(s) and surname) Action No. 

Mr. William C. McDougall 5/16/1893 48-3944 12/24/49 

This is to notify you of the following action affecting your employment. 

5. Nature of Action (use standard 6. Effective Date 7. Civil Service or other 
terminology) legal authority 

Reassignment 12/26/48 Permanent 

Sec. 8.103, CS Regulations 

To 

Rating Specialist (Legal) 
Rating Specialist (Legal) 

P-954-5, $6235.20 p. a. 
3011-70 

Adjudication Division 
Section II, Rating Board 
Unit 3-B 

Pittsburgh Regional Office 
Pittsburgh, Pa. 

XX Field Departmental 


From 


Rating Specialist (Legal) 

Rating Specialist (Legal) 

P-960-5, $6235.20 p. a. 

3011-73 

Adjudication Division 
Rating Board Section II 
Unit 6 

Pittsburgh Regional Office 
Pittsburgh, Pa. 

XX Field Departmental 12. Field or Dept’l 


8. Position Title 

9. Service, Series, 
Grade, Salary 

10. Organizational 
Designations 

11. Headquarters 


15. Veteran’s Preference 16. Position Classification Action 

None WWII Other 5 Pt. 10 Point New Vice I. A. Real 
WWI X Disab. Other X 
X Sidney J. Sable 

Reassigned, 12/26/48 
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Sex Race 20. Subject to C. S. 

17. 18. 19. Appropriation Retirement Act 

From: S & E VA 1949 (Yes—No) 

To: 3100 


ENTRANCE EFFICIENCY RATING 

EMPLOYEE COPY 


21. Date of Appoint¬ 
ment Affidavits 
(accessions only) 

22. Legal Residence 
Claimed Proved 

State: 


(Signed) C. James Toole, Personnel Officer 

14. Signature or Other Authentication 

1. EMPLOYEE COPY 


Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of U. S. Civil Service Commission’s 
Standard Form 50, dated 12/24/48, and made a part of 
this action as Plaintiff’s Exhibit “Four”. 

/s/ William C. McDougall 
Plaintiff. 
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10 Filed Dec 11 1950 Harry M. Hall, Clerk 

Plaintiff’s Exhibit “Five” 


UNITED STATES CIVIL SERVICE COMMISSION 

Standard Form 50 (5 Part) 

Promulgated by U. S. Civil Service 
Commission, Chapter Rl, 

Federal Personnel Manual 


NOTIFICATION OF PERSONNEL ACTION 

L Name (Mr.-Miss-Mrs.-One given 2. Date of Birth 3. Journal or 4. Date 
name, initial(s) and surname) Action No. 

Mr. William C. McDougall 5/16/1893 49-555 4/1/49 

This is to notify you of the following action affecting your employment. 


5. Nature of Action (use standard6. Effective Date 
terminology) 4/3/49 

Periodic Pay Increase 


7. Civil Service or other 
legal authority 
PL 106, 59 Stat. 299 


From 

Rating Specialist (Legal) 


8. Position Title 


To 

Rating Specialist (Legal) 


Rating Specialist (Legal) 
P-954-5, $6235.20 p.a. 
3011-70 


9. Service, Series, 
Grade, Salary 


Rating Specialist (Legal) 
P-954-5, $6474.60 p.a. 
3011-70 


Adjudication Division 
Section II, Rating Board 
Unit 3-B 


10. Organizational 
Designations 


Adjudication Division 
Section II, Rating Board 
Unit 3-B 


Pittsburgh Regional Office 11. Headquarters 
Pittsburgh, Pa. 


Pittsburgh Regional Office 
Pittsburgh, Pa. 


XX Field Departmental 12. Field or Dept'l 


XX Field Departmental 


15. Veteran’s Preference 16. Position Classification Action 

None WWII Other 5 Pt. 10 Point New Vice I. A. Real 
WWI Disab. Other 

X X 


17. 

Sex 


18. 

Race 


19. Appropriation 

From: S & E VA 1949 
To: 3100 


20. Subject to C. S. 21. Date of Appoint- 
Retirement Act ment Affidavits 

(Yes—No) (accessions only) 

22. Legal Residence 
Claimed Proved 
State: 
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13. Remarks: 

Civil Service Status— 

Last salary increase, 9/21 /47, from P-4, $5152.80 p. a. to P-5, $5905.20 
p. a.. Veterans Administration, Pittsburgh, Pa. 

Good efficiency rating for period from 4/1/48 to 3/21/49 approved 4/1/49. 
Service and conduct certified to be satisfactory. 

No LWOP since 9/21/47. 

Entrance Efficiency Rating 

EMPLOYEE COPY 

(Signed) D. James Toole, Personnel Officer 
14. Signature or Other Authentication 
1. EMPLOYEE COPY 

Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of U. S. Civil Service Commission’s 
Standard Form 50, dated 4/1/49, and made a part of this 
action as Plaintiff’s Exhibit “Five”. 

/s/ William C. McDougall 
Plaintiff. 
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11 Filed Dec 11 1950 Harry M. Hall, Clerk 


Plaintiff’s Exhibit ( ‘Six” 

UNITED STATES CIVIL SERVICE COMMISSION 
Standard Form 50 (5 Part) 

Promulgated by U. S. Civil Service 
Commission, Chapter Rl, 

Federal Personnel Manual 

NOTIFICATION OF PERSONNEL ACTION 

I. Name (Mr.-Miss-Mrs.-One given 2. Date of Birth 3. Journal or 4. Date 
name, initial (s) and surname) Action No. 

Mr. William C. McDougall 5/16/1893 49-1668 5-28-1949 

This is to notify you of the following action affecting your employment: 

5. Nature of Action (use standard 6. Effective Date 7. Civil Service or other 
terminology) 5-29-1949 legal authority 

Reassignment Sec. 8.103 C.S. Regulations 


From 

Rating Specialist (Legal) 8. Position Title 
Rating Specialist (Legal) 


To 

Rating Specialist (Legal) 
Rating Specialist (Legal) 


P-954-5, $6474.60 p.a. 
3011-70 

Adjudication Division 
Section II, Rating Board 
Unit 3-B 

Pittsburgh Regional Office 
Pittsburgh, Pa. 

X Field Departmental 


9. Service, Series, 
Grade, Salary 

10. Organizational 
Designations 


11. Headquarters 

12. Field or Dept’l 


P-954-5, $6474.60 p. a. 
8-16-13 (8-16-15) 

Adjudication Division 
Section II (I) 

Unit 6B (3B) 

Pittsburgh Regional Office 
Pittsburgh, Pa. 

X Field Departmental 


15. Veteran’s Preference 16. Position Classification Action 

None WWII Other 5 Pt 10 Point New Vice I. A. Real 
WWI X Disab. Other CO 5/13/49 X 

X 


17. 18. 19. Appropriation 20. Subject to C. S. 21. Date of Appoint- 

Sex Race From: S & E VA 1949 Retirement Act ment Affidavits 
To 3100 (Yes—No) (accessions only) 

22. Legal Residence 
Claimed Proved 
State: 
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13. Remarks: 

Civil Service Status—Permanent 

Subject to approval by the Civil Service Commission. 

Entrance Efficiency Rating 

EMPLOYEE COPY 

(Signed) C. James Toole, Personnel Officer 

14. Signature or Other Authentication 
1. EMPLOYEE COPY 

Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of the U. S. Civil Service Commis¬ 
sion’s Standard Form 50, dated 5/28/1949, and made a 
part of this action as Plaintiff’s Exhibit “Six”. 

/s/ William C. McDougall 
Plaintiff. 
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12 Filed Dec 11 1950 Harry M. Hall, Clerk 


Plaintiff’s Exhibit “Seven” 

UNITED STATES CIVIL SERVICE COMMISSION 

Standard Form 50 (5 Part) 

Promulgated by U. S. Civil Service 
Commission, Chapter Rl, 

Federal Personnel Manual 


NOTIFICATION OF PERSONNEL ACTION 

1. Name (Mr.-Miss-Mrs.-One given 2. Date of Birth 3. Journal or 4. Date 
name, initial(s) and surname) Action No. 

Mr. William C. McDougall 5/16/1893 49-2338 7-8-1949 

This is to notify you of the following action affecting your employment: 


5. Nature of Action (use standard 
terminology) 

Reassignment 


6. Effective Date 7. Civil Service or other 

legal authority 

7-10-1949 Sec. 8.103 C.S. Regulations 


From 

Rating Specialist (Legal) 
Rating Specialist (Legal) 
P-954-5, $6474.60 p. a. 
8-16-13 

Adjudication Division 
Section II 
Unit 6B 

Pittsburgh Regional Office 
Pittsburgh, Pa. 

X Field Departmental 


8. Position Title 

9. Service, Series, 
Grade, Salary 

10. Organizational 
Designations 

11. Headquarters 

12. Field or Dept’l 


To 

Rating Specialist (Legal) 
Rating Specialist (Legal) 
P-954-5, $6474.60 
8-16-15 

Adjudication Division 
Section I 
Unit 3B 

Pittsburgh Regional Office 
Pittsburgh, Pa. 

X Field Departmental 


15. Veteran’s Preference 16. Position Classification Action 

None WWII Other 5 Pt 10 Point New Vice I. A. Real 
WWI X Disab. Other X 
X Sidney Sable 

Reassigned 7-10-49 


17. 18. 19. Appropriation 20. Subject to C. S. 

Sex Race From: S & E VA 1950 Retirement Act 

3100 (Yes—No) 

To 


21. Date of Appoint¬ 
ment Affidavits 
(accessions only) 

22. Legal Residence 
Claimed Proved 

State: 



21A 


13. Remarks: 

Civil Service Status—Permanent 

Subject to approval by the Civil Service Commission. 

Entrance Efficiency Rating 

EMPLOYEE COPY 

C. James Toole, 
Personnel Officer 
14. Signature or other 
Authorization 

1. EMPLOYEE COPY 

Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of U. S. Civil Service Commis¬ 
sion’s Standard Form 50, dated 7/8/1949, and made a 
part of this action as Plaintiff’s Exhibit 4 ‘Seven”. 

/s/ William C. McDougall 
Plaintiff. 
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Filed Dec 11 1950 Harry M. Hall, Clerk 
Plaintiff’s Exhibit “Eight” 


UNITED STATES CIVIL SERVICE COMMISSION 

Standard Form 50 (5 Part) 

Promulgated by U. S. Civil Service 
Commission, Chapter Rl, 

Federal Personnel Manual 


NOTIFICATION OF PERSONNEL ACTION 


1. Name (Mr.-Miss-Mrs.-One given 2. Date of Birth 3. Journal or 4. Date 
name, initial(s) and surname) Action No. 

Mr. William C. McDougall 5/16/1893 50-596 4/7/50 

This is to notify you of the following action affecting your employment: 

5. Nature of Action (use standard 6. Effective Date 7. Civil Service or other 
terminology) 9:00 a.m. legal authority 

Furlough (RIF) NTE 4/15/51 8/1/50 Sec. 20/9 CS Regulations 


From 

Rating Specialist, Legal 
GS-954-12, $6600 p. a. 
8-16-15 

Adjudication Division 
Section I, Unit 3B 
Pittsburgh Regional Office 
Pittsburgh, Pa. 

XX Field Departmental 


8. Position Title 

9. Service, Series, 
Grade, Salary 

10. Organizational 
Designations 

11. Headquarters 

12. Field or Dept’l 


To 


Field Departmental 


15. Veteran’s Preference 16. Position Classification Action 

None WWII Other 5 Pt. 10 Point New Vice I. A. Real 
X WWI Disab. Other 


17. 18. 

Sex Race 


19. Appropriation 20. Subject to C. S. 

Retirement Act 

From: S & E VA 1950 (Yes—No) 

To: 3100 


21. Date of Appoint¬ 
ment Affidavits 
(accessions only) 

22. Legal Residence 
Claimed Proved 

State: 
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13. Remarks: 

Civil Service Status—permanent 

Basic Pay increase from P-954-5, $6474.60 p. a. to GS-954-12, $6600 p. a. 
10/30/49, PL 429, 81st Congress. 

RIF letter issued 3/16/50: A-2 retention category 

This action is taken because of reduction in force. Your last day of active 
duty was April 15, 1950. After that date you will be carried in annual leave 
status until 9:00 a. m. on August 1, 1950, the date on which your annual 
leave expires. If no further action occurs, the date of your separation 
from this position by reduction in force will be the date your furlough ex¬ 
pires, or 4/15/51, and no further SF 50 will be issued. 

421 Union Avenue, Pittsburgh 5, Pa. 

Entrance Efficiency Rating 


EMPLOYEE COPY 

(Signed) C. James Toole, Personnel Officer 

14. Signature or Other Authentication 

1. EMPLOYEE COPY 

Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of U. S. Civil Service Commission’s 
Standard Form 50, dated 4/7/50, and made a part of this 
action as Plaintiff’s Exhibit “Eight”. 

/s/ William C. McDougall 
Plaintiff. 
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14 Filed Dec 11 1950 Harry M. Hull, Clerk 

Plaintiff's Exhibit “Nine” 

United States Civil Service Commission 
Washington 25, D. C. 

File BAR :DAD :mm 
and date of this letter 
September 7, 1950. 

Mr. William C. McDougall 
421 Union Avenue 
Pittsburgh 5, Pennsylvania 

Dear Mr. McDougall: 

Reference is made to your personal hearing held before 
the Board of Appeals and Review on July 5, 1950, at 
which time you appealed from the previous decision of 
the Commission’s Examining and Placement Division in 
finding you ineligible for veteran preference because you 
were “Discharged From the Draft” and, therefore, had 
not fully qualified as a member of the Armed Forces of 
the United States. 

In your appeal you stated that in your opinion you 
felt that you were in the category of ex-servicemen as 
defined by the Supreme Court in the Cohen and Hubickev 
cases. These cases involved temporary coast guard re¬ 
servists who served only part time and without military 
pay. The Supreme Court compared such service with 
the sendee of the person who actually performs active 
military service. To make this contrast more striking, 
the Court also referred to the fact that the person ren¬ 
dering active duty as a soldier suffers certain disloca¬ 
tions of his normal life. However, the fact remains that 
the Court in the Cohen and Hubickev cases was not at 
all referring to persons who were discharged from draft. 
The cases of persons discharged from draft are fully dis- 


p 
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cussed in the decision of the Supreme Court on January 
20, 1947. The decision was clearly to the effect that per¬ 
sons discharged from the draft cannot be regarded as 
having served on active duty. 

In view of all the facts of record in your case, it is the 
opinion of the Board of Appeals and Review that you 
are not entitled to veteran preference under Section 2 of 
the Veterans’ Preference Act of 1944 as amended, unless 
the Department of the Army should certify that you did 
serve on active duty and wus discharged under honorable 
conditions therefrom. 

Very respectfully, 

(Signed) Chas. R. Anderson, 

Chas. R. Anderson, Chairman 
Board of Appeals and Review. 

Certification by Plaintiff 

The undersigned Plaintiff certifies the above to be a 
true and correct copy of the decision of the Board of 
Appeals and Review of the United States Civil Service 
Commission dated September 7, 1950 and made a part of 
this action as Plaintiff’s Exhibit “Nine”. 

/s/ William C. McDougall 
Plaintiff. 

15 Filed Feb 5 1951 Harry M. Hull, Clerk 

Motion to Dismiss 

Now come defendants, by their undersigned attorneys, 
and respectfully move the Court to dismiss this action 
for the reasons that: 

1. There is a lack of jurisdiction over the subject mat¬ 
ter, in that 
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(a) This is a suit against the United States to which 
it has not consented; 

(b) This is an attempt to subject to judicial review 
Executive action which is by law- committed to the sole 
and exclusive discretion of the Executive. 

2. Plaintiff has failed to state a claim upon wTiich 
relief can be granted, in that 

(a) Plaintiff is not entitled in law to veterans’ prefer¬ 
ence on the basis of a World War I “Discharge from 
Draft”, 

(b) Plaintiff has been accorded all rights, privileges 
and benefits to which he is entitled under all applicable 
statutes and regulations. 

3. Plaintiff has failed to join an indispensable party, 
in that the Secretary of the Army was not joined as a 

party defendant. 

16 In support of this motion the Court is respect¬ 
fully referred to the Complaint with attached ex¬ 
hibits and to defendants’ supporting memorandum of 
points and authorities filed herewith. 

/s/ Newell A. Clapp 
Newell A. Clapp 
Acting Assistant Attorney 
General 

/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
/s/ Edward H. Hickey 
Edward H. Hickey 
Attorney, Department of 
Justice 

Attorneys for Defendants 
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Of Counsel: 

/s/ Marvin C. Taylor 
Marvin C. Taylor 
/s/ Joseph B. McGrath 
Joseph B. McGrath 

Certificate of Service 

I hereby certify that on February 2nd 1951, I mailed 
postage prepaid, a copy of the foregoing motion, together 
with a memorandum of points and authorities, to Richard 
A. Mehler, Esq., Toomev & Mehler, 1025 Vermont Ave¬ 
nue, N. W., Washington, D. C., attorney for the plaintiff. 

/s/ Edward H. Hickey 
Edward H. Hickey 
Attorney for Defendants 

• • # • 

17 Filed Mar 7 1951 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Now comes the plaintiff, for himself, and by his under¬ 
signed attorney, and respectfully move the Court as fol¬ 
lows: 

1. That the Court enter pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, a summary judgment 
in plaintiff’s favor for the relief demanded in the com¬ 
plaint, on the ground that there is no genuine issue as 
to any material fact and that the plaintiff is entitled to a 
judgment as a matter of law; or, in the alternative, 

2. If summary judgment is not rendered in plaintiff’s 
favor upon the whole case or for all the relief asked 
and a trial is necessary, that the Court, at the hearing 
on the motion, by examining the pleadings and the evi¬ 
dence before the Court and by interrogating counsel 
ascertain what material facts exist without substantial 
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controversy and what material facts are actually in good 
faith controverted, and thereupon making an Order spe¬ 
cifying the facts that appear without substantial con¬ 
troversy and directing such further proceedings as are 
just. 

This Motion is based upon: 

(a) The pleadings on file in this action. 

(b) The Affidavit of Plaintiff annexed hereto as Ex¬ 
hibit “A”. 

/s/ Richard A. Mehler 
Richard A. Mehler 
Attorney for Plaintiff. 

/s/ William C. McDougall 
Plaintiff 

18 Plaintiff’s Exhibit “A” 

Affidavit of Plaintiff 

United States of America 
Western Dist. of Pennsylvania SS. 

Before me, the undersigned authority, personally ap¬ 
peared William C. McDougall, the plaintiff in the fore¬ 
going action, who, being first duly sworn according to 
law deposes and says: 

1. That he was inducted into the military service of 
the United States on June 15, 1918 under the Selective 
Service Act of May 18, 1917; that he was assigned for 
training to Camp Humphreys, Va. where he served on 
full-time active duty until July 1, 1918 and was dis¬ 
charged from the military service for physical reasons 
or disqualification. The discharge issued was “Discharge 
from Draft, Form No. 638, A.G.O. ,, and is dated June 
28, 1918. Same shows, “Paid in cash $25.30, Paid in 
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full”, which represents payment of military pay and other 
allowances. 

2. That he was classified as a preference eligible in 
his civilian occupation from June 11, 1947 to April 6, 
1950 by the United States Civil Service Commission and 
its agents. The said preference eligibility was revoked 
or disallowed on April 7, 1950 and resulted in his being 
furloughed from his civilian occupation. 

3. That he appealed from the ruling denying him 
preference eligibility under the Veterans’ Preference Act 
of 1944 and by decision dated September 7, 1950 by the 
Board of Appeals and Review of the United States Civil 
Service Commission, he was denied the status of a pref¬ 
erence eligible. 

4. That he has pursued whatever administrative reme¬ 
dies as are available to have his legal rights recognized 
or restored and is without other remedy than this action. 

/s/ William C. McDougall 
Plaintiff. 

Sworn to and subscribed before me this 28th day of 
February 1951. 

/s/ William J. Rettinger 
Deputy Clerk 

19 Certificate of Service 

I hereby certify that on March 7 1951, I mailed, post¬ 
age prepaid, a copy of the foregoing plaintiff’s “Motion 
for Summary Judgment”, with plaintiff’s affidavit at¬ 
tached as plaintiff’s exhibit “A”, respectively, to the 
several attorneys of record for the defendants, to wit: 

Joseph B. McGrath, Esq., % Attorney General of 
United States, Constitution Ave. and 9th St., N. W., 
Washington, D. C. Dept, of Justice, Claims Division, 
Rm. 3142. 
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George Morris Fay, Esq., United States Attorney, D 
Street, between 4th and 5th Sts., N. W., Washington, 
D. C. (U. S. District Court House). 

/s/ Richard A. Mehler 
Richard A. Mehler 
Attorney for Plaintiff 
1025 Vermont Avenue, N.- W., 
Washington 5, D. C. 

• • • • 

21 Filed Apr 20 1951 Harry M. Hull, Clerk 

Order Overruling Motion to Dismiss the Complaint 

This cause came on to be heard in open Court upon 
defendants’ motion to dismiss the complaint, and upon 
consideration of the pleadings and the points and au¬ 
thorities in support of and in opposition to said motion, 
and having heard oral argument of counsel, it is by the 
Court this 20th day of April, 1951, 

ORDERED, That defendants’ motion to dismiss the 
complaint be and the same hereby is overruled. 

/s/ Walter M. Bastian 
Judge 

No objection as to form: 

/s/ Joseph B. McGrath 

Attorney for Defendants 
Atty. Dept. Justice 

t • • • 

22 Filed Apr 20 1951 Harry M. Hull, Clerk 

Order Overruling Motion for Summary Judgment 

This cause came on to be heard in open Court upon 
plaintiff’s motion for summary judgment, and upon con¬ 
sideration of the pleadings and the points and authori- 
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ties in support of and in opposition to said motion, it is 
by the Court this 20th day of April, 1951, 

ORDERED, That plaintiff’s motion for summary judg¬ 
ment be and the same is hereby overruled. 

/s/ Walter M. Bastian 
Judge 

No objection as to form: 

/s/ Richard A. Mehler 
/s/ Toomey & Mehler 
1025 Vt. Ave. N. W. 

Attorneys for Plaintiff. 

• • • • 

23 Filed May 1 1951 Harry M. Hull, Clerk 

Answer 

Defendants for their answer to the complaint herein 
state as follows: 

1. Defendants admit the allegations in paragraph “1” 
of the complaint that this action involves a federal ques¬ 
tion and the Veterans Preference Act of 1944. 

2. Defendants deny the allegations in paragraph “2” 
of the complaint for lack of information sufficient to form 
a belief as to the truth thereof. 

3. Defendants admit the allegations in paragraph “3” 
of the complaint. 

4. Defendants admit the allegation in paragraph “4” 
of the complaint. 

5. Defendants admit that they have refused to rein¬ 
state, grant or allow the plaintiff’s status of a preference 
eligible under the Veterans Preference Act of 1944, but 
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deny each and every other allegation in paragraph “5” 
of the complaint. 

6. Defendants deny each and every allegation in para¬ 
graph “6” of the complaint, except that they admit that 
the plaintiff’s Exhibits Two to Eight, inclusive, men¬ 
tioned in said paragraph are true copies of the original 
documents. Defendants further aver that the check mark 
under “Veterans Preference” appearing on said Exhibits 
Two, Three, Four, Five, Six and Seven merely reflect 

plaintiff’s claim to such preference asserted by 
24 him in his application forms, and said Exhibits 
do not constitute any grant or proof of entitlement 
to a veteran’s preference. Defendants further aver that 
on April 7, 1950, plaintiff was given notice of furlough 
on account of a reduction in force, as shown by plaintiff’s 
Exhibit “Eight”, and said reduction in force was in all 
respects legal and proper. 

7. Defendants admit that, at the time of said furlough, 
plaintiff had a merit rating of “Very Good”, but de¬ 
fendants deny each and every other allegation in para¬ 
graph “7” of the complaint. 

8. Defendants admit the allegations of paragraph “8” 
of the complaint, except that they deny that the Civil 
Service Commission revoked the previous recognition of 
plaintiff’s entitlement to veteran’s preference and de¬ 
fendants aver that the plaintiff’s alleged entitlement to 
veteran’s preference was never previously recognized. 

9. Defendants admit the allegations in paragraph “9” 
of the complaint. 


Affirmative Defenses 

10. The complaint fails to state a claim upon which 
relief can be granted in that, among other things: (1) 
plaintiff is not entitled to veteran’s preference under the 
Veterans Preference Act of 1944, and was properly 
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reached for separation from his position on account of a 
reduction in force; (2) the decision of the Board of Ap 
peals and Review of the Civil Service Commission of 
September 7, 1950 (plaintiff’s Exhibit “Eight”) is cor¬ 
rect in all respects. 

WHEREFORE, defendants respectfully pray that this 
complaint be dismissed and that judgment be entered for 
the defendants with costs and disbursements. 

/s/ Holmes Baldridge 
Holmes Baldridge 
Assistant Attorney General 
/s/ George Morris Fay 
George Morris Fay 
United States Attorney 
Attorneys for Defendants 

Of Counsel: 

/s/ Edward H. Hickey 
Edward H. Hickey 
/s/ Joseph Kovner 
Joseph Kovner 
Attorneys, Dept, of Justice 

25 Certificate of Service 

I hereby certify that on April 27th, 1951, I mailed, 
postage prepaid, a copy of the foregoing Answer to 
Richard A. Mehler, Esquire, 1025 Vermont Avenue, North¬ 
west, Washington, D. C., attorney for the plaintiff. 

/s/ Joseph Kovner 
Joseph Kovner 
Attorney 

• • • • 
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26 Filed Sep 11 1951 Harry M. Hull, Clerk 

Motion for Summary Judgment 

Comes now the plaintiff and respectfully moves the 
Court as follows: 

1. That the Court enter pursuant to Rule 56 of the 
Federal Rules of Civil Procedure a summary judgment 
in plaintiff’s favor for the relief demanded in the Com¬ 
plaint on the ground that there is no genuine issue as to 
any material fact and that the plaintiff is entitled to a 
judgment as a matter of law; or, in the alternative 

2. If summary judgment is not rendered in plaintiff’s 
favor upon the whole case or for all the relief asked and 
a trial is necessary, that the Court at the hearing on this 
Motion by examining the pleadings and the evidence be¬ 
fore the Court and by interrogating counsel ascertain 
what material facts exist without substantial controversy 
and what material facts are actually in good faith con¬ 
troverted, and thereupon make an order specifying the 
facts that appear without substantial controversy and 
directing such further proceedings as are just. 

,/s/ Richard A. Mehler 
Richard A. Mehler 
TOOMEY & MEHLER 
Barr Building 
Washington, D. C. 

Attorney for Plaintiff 
• • • • 

27 Filed Nov 8 1951 Harry M. Hull, Clerk 

Motion for Judgment of tine Pleadings or for 
Summary Judgment 

Pursuant to Rules 12(c), 12(h) and 56 of the Federal 
Rules of Civil Procedure, the defendants respectfully 
move this court for judgment on the pleadings, or in the 
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alternative for summary judgment dismissing the com¬ 
plaint herein, on the grounds that the complaint fails to 
state a claim upon which relief can be granted, there is 
no genuine issue as to any material fact, and the defend¬ 
ants are entitled to judgment as a matter of law. 

In support of this motion, defendants refer to the 
pleadings on file, the annexed affidavit of Joseph Kovner, 
and memorandum of points and authorities. 

/s/ Holmes Baldridge 
Holmes Baldridge 
Assistant Attorney General 
/s/ Charles M. Irelan 
Charles M. Irelan 
United States Attorney 
Attorneys for the Defendants 

28 Of Counsel: 

/s/ Edward H. Hickey 
Edward H. Hickey 
/s/ Joseph Kovner 
Joseph Kovner 

Attorneys, Department of Justice 
Certificate of Service 

I hereby certify that on the 2nd day of November, 1951, 
I mailed a copy of the above motion, together with the 
memorandum of points and authorities in support of de¬ 
fendants’ motion for judgment on the pleadings of sum¬ 
mary judgment and opposition to plaintiff’s motion for 
summary judgment, to Warren E. Miller, Esquire, 910 
17th Street, Northwest, Washington 6, D. C., attorney for 
the plaintiff. 

/s/ Joseph Kovner 
Joseph Kovner 
Attorney 

• • • • 
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29 Filed Nov 8 1951 Harry M. Hall, Clerk 

Affidavit of Joseph Kovner 

JOSEPH KOVNER, being duly sworn, deposes and 
says: 

I am an attorney in the Department of Justice, handling 
the above case. 

In connection with the defense of this case, I received 
from the Department of the Army, certified copies of the 
official records concerning the plaintiff herein. 

I attach to this affidavit a copy of certain of these cer¬ 
tified papers, relevant to the motion for summary judg¬ 
ment, including the following: 

Exhibit 1. Copy of report to the Department of the 
Army from National Archives, listing all items in plain¬ 
tiff’s record on file with the National Archives. 

Exhibit 2. A copy of the service record identification 
submitted by plaintiff to the Department of the Army in 
connection with his request for correction of his military 
record. 

30 Exhibit 3 . Copy of letter dated 8 November 
1950, from Colonel John J. Donovan to the plaintiff, deny¬ 
ing plaintiff’s request for correction of his military record. 

/s/ Joseph Kovner 
Joseph Kovner 
Attorney 

Sworn and subscribed to before me this 2nd day of 
November, 1951. 

/s/ Madeline MacDonald 
Notary Public, D. C. 

(SEAL) 

My Commission expires January 14,1956. 
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31 GSA, The National Archives, War Records Branch, 
September 7, 1950 

To: Mrs. Katherine Porter, Liaison Section, AGO, Room 
1 B 862, The Pentagon, Washington 25, D. C. 

1. An examination of the records of the Selective Serv¬ 
ice System, 1917-1919, in the National Archives shows that 
William Clarence McDougall, Order No. 1743, Serial No. 
1226 registered in the first registration with Local Board 
No. 12, Pittsburgh, Pennsylvania. 

2. His draft registration card gives the following in¬ 
formation : 

Address: 5025 Clair Street, Pittsburgh, Pennsyl¬ 
vania 


Born: May 16, 1893 at Pittsburgh, Pennsylvania, 
Age 24 years, Native Born, White, Occupation 
Law Student 


3. 


The Classification List shows the following: 

Bate of mailing questionnaire 12/28/17 Col. 5 

Date of return of questionnaire 1/2/18 ” 6 

Classification 1A ” 8 

Date of mailing notice of classifica¬ 
tion 1/31/18 ” 13 

Date of notice to appear for physical 

examination 2/7/18 ” 19 

Date of appearance for physical 

examination 2/7/18 ” 20 

Date of mailing decision on physical 

examination 2/7/18 ” 21 

Date of appeal from physical exam¬ 
ination and forwarding record to 
District Board 4/30/18 ” 22 

Date of return of physical exami¬ 
nation from District Board and 
mailing notice of classification 5/2/18 ” 23 
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Date and hour to report for military 

duty and entrainment 6/15/1S, 10 P.M. ” 24 
Date of rejection or discharge at 

mobilization camp 6/2S/1S ” 27 

Under Remarks, Col. 29, appears the following: 

‘‘Camp Humphreys, Call 394” 

The remainder of the columns are blank. 

4. No PMGO Form 1029 with this man’s name on it 
was found. 

5. No further information concerning this individual 
was found. 

/s/ Elizabeth Bethel 

For: Philip C. Brooks 
Chief Archivist 
War Records Branch 

Def. Ex. 1 

32 Please expedite. Am employed at V.A.R.O., 
Pittsburgh, Pa. Will be “tired” April 15. 1950 if 
vet. preference is not established before said date. 

/s/ Wm. C. McDougal 

To—Office of Demobilized Records, 600D [Long]fellow 
Blvd., St. Louis, Mo. 

Application for correction of military or naval record. 

(See Instructions on reverse side before completing ap¬ 
plication) Budget Bureau Number 22-R009. Approval ex¬ 
pires 31 Jan 51. 

Branch of service—0 Army □ Navy □ Air Force 
□ Marine Corps □ Coast Guard. 

1. Name (Last Name—First Name—Middle Initial) 
McDourjcd, William C. 

2. Rate, rank or grade at time of alleged error in 
military record. Pvt. 
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3. Service Number not known 

4. Nature of discharge or separation from service. (If 
now on active duty forward application through channels.) 
Discharge from Draft (on form 638) 

5. Present status, if any, with respect to the armed 
services (active duty, reserve, retired, etc.) none 

6. Date of separation from service July 1, 1918 

7. Organization at time of alleged error in record 
355th Engineers (from memory) 

8. I desire to appear before the board in Washington, 
D. C. (No expense to the Government) 0 yes □ no 

9. I wall be represented by counsel (No expense to the 
Government □ yes 0 no 

10. I desire to have witnesses appear in person in 
support of this application (No expense to the Govern¬ 
ment) □ yes 0 no 

11. Name and address of counsel (if any) none 

12. Witnesses and nature of testimony (principal facts 
to which witness will testify) Name address nature of 
testimony none 

13. I request the following correction of record (state 
the exact record for which a correction is requested and 
what particular) Discharge from Military Service on 
form 38 or other appropriate form. 

14. I believe the record to be incorrect and submit as 
evidence in support of this application the following: 
Was examined day following arrival at Camp Humphreys, 
Va. (arrived June 15, 1918) and was assigned uniform. 
Rifle following day. Took regular part in drills, digging 
trenches, details, guard duty and served one day on K.P. 
for missing role call after breakfast. About June 25, 
1918 we had bayonet practice and Sergeant yanked my 
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rifle forward and then backward which caused the grip 
portion of stock to strike the stump of my right hand 
where index finger was amputated. I released right hand 
from gun stock. He observed this and asked my name. 
About two days later 1 heard 1 was going to be dis¬ 
charged. No medical treatment was rendered in service 
other than vaccination and typhus shots. Discharge is by 
order of Lt. Col. It. Park; H. E. Bushnell, Capt. Engr 
R.C., Act. Adj. 

Applicant must sign in the space provided. If the rec¬ 
ord in question is that of a person who is deceased or in¬ 
competent, legal proof of death or incompetency must 
accompany application. If application is signed by spouse, 
widow or widower, next of kin or legal representative, 
indicate relationship or status in appropriate box. (Check 
which) □ spouse □ widow □ widower □ next of kin 
□ legal representative. 

I make the foregoing statements, as part of my claim, 
with full knowledge of the penalty for making a false 
statement. (U. S. Code, Title IS, Sec. SO provides a pen¬ 
alty of not more than $10,000 fine or not more than 10 
years imprisonment or both). 

Complete address (Applicant should forward notifica¬ 
tion of all changes of address) 421 Union Ave., Ingram, 
Pittsburgh 5, Pa. 

Docket number (do not write in this space) 

Date 3/24/50 

Signature William C. McDougal Def. Ex. 2 

DD Form 149 1 Sep 49 Replaces VV’D AGO Form 562, 
1 Apr 47, which is obsolete; and NME Form 149, 1 Feb 
49; NAVEXOS 263S (Undated); and CG-10092, May 47, 
which may be used. 
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33 Service Record Identification 

Many soldiers served under like names. In order to 
identify the records of service of any individual soldier, 
the information outlined below, or as much thereof as pos¬ 
sible should be furnished. (Always answer No. 9) 

1. Last name—first name—middle initial McDougal, 
William C. 

2. Service number not known 

3. Grade Pvt 

4. Company, regiment or battalion Not known (not 
shown on Disch. from Draft) (see below) 

5. Date and place of birth May 16, 1893, Pittsburgh, 
Pa. 

6. Date and place of enlistment June 15, 1918 (Local 
Board for Div. #12, Pittsburgh, Pa., inducted) 

7. Date and place of separation Camp Humphreys, 
Va. June 28, 1918. (Reverse side shows 6-28-18 amd 
7-1-18) 

8. Specific information desired. Verify date of induc¬ 
tion; date and basis of discharge; fact of actual military 
service as “Discharge from Military Service” is desired 
in lieu of Discharge from Draft. 

9. Purpose for which information is requested. Con¬ 
sideration requested by Board for Correction of Military 
Records, Washington, D. C. in order that Discharge on 
correct form may be issued. This is necessary to retain 
Veteran!s Preference. Present Discharge from Draft on 
form No. 638 is held by U. S. Civil Service Manual as 
“not entitled to Vet. preference”. My contention is that I 
was in service and am entitled to Military Discharge. 

If items 1 through 9 have been answered, the items be¬ 
low need not be furnished. 
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10. Nature of duties performed. Assigned uniform 
and rifle; took regular part in drills, digging trenches, 
details, guard duty and served one day on K.P. 

Company and regiment numbers not remembered and 
not shown on Discharge from Draft. I think the Div. was 
355th Engineers. 

11. Name and address of nearest relative at time of 
entry into service. Mother, Maria McDougatt, 5025 Blair 
St., Pittsburgh, Pa. 

12. Residence of soldier at time of entry into service 
(Street and number, zone, City and State). 5025 Blair 
St., Pittsburgh, Hazelwood Sta., Pa. 

13. Remarks (give any additional information that may 
be of value in identifying service record of this man). 
Quoted from Discharge from Draft: “—is hereby Dis¬ 
charged from the military service of the United States by 
reason of Loss of index finger, right hand and defective 
vision—inducted from Local Board for Div. ikl2, Pitts¬ 
burgh, Pa. on 15 day of June 1918. Given at Camp Hum¬ 
phreys, Va. this 28th day of June 1918; Lt. Col. R. Park; 
H. E. Bushnell Capt. Engrs R.C., Asst. Adj.” Reverse 
side shows ‘"Paid in Cash $25.30 June 28, 1918, Paid in 
full, (stamp July 1, 1918), V. S. Laing, Captain” 

Present home address (street & No., zone, city & State) 
421 Union Ave., Pittsburgh 5, Pa. 

Signature of applicant Wm. C. McDougal 

Questionnaire to be returned to Demobilized personnel 
R-ecords Branch, Record Administration Center, AGO ...., 
St. Louis 20, Missouri.—Def. Ex. 2. 

• • • • 
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Def. Ex. 3 

34 8 November 1950 

AGRS-DW-8 201 McDougal, William C. 

(1 Nov 50) 

Mr. William C. McDougal 
421 Union Avenue 
Ingram 

Pittsburgh 5, Pennsylvania 
Dear Mr. MrDougal: 

Reference is made to your request for a correction of 
your Army records, under the provisions of Section 207 
of the Legislative Reorganization Act of 1946 (Public 
Law 601, 79th Congress). 

The administrative regulations and procedures estab¬ 
lished by the Secretary of the Army for the guidance of 
the Board on the Correction of Military Records provide 
that an application for a hearing by the Board may be 
denied where a sufficient basis for review has not been 
established. 

I regret to advise you that careful consideration by 
the Army Board on Correction of Military Records of 
your Army records, together with such facts as have been 
presented by you, fail to establish sufficient basis for a 
hearing of your case by the Board. Therefore, in the 
absence of additional material evidence, no further action 
on your application is contemplated. 

Sincerely yours, 

John J. Donovan 
Colonel, AGO 
Commanding 

8 Nov 1950 

D.P.R. Br. AGO St. Louis, Mo. 12 
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COPY FURN: 

Hon. Herman P. Eberharter, HOR, Wash., D. C. 

ABCMR, Rm 1A 131, The Pent, Wash., D. C. 

G. F. PENNELL 
Refile in World War I 
njh/Corr-Sp 

• • • • 

35 Filed Nov 29 1951 Harry M. Hull, Clerk 
Motion to Amend Answer 

Pursuant to Rule 15(a) of the Federal Rules of Civil 
Procedure, the defendants respectfully move this Court 
for leave to amend paragraph 4 of their answer as fol¬ 
lows : 

4. Defendants admit the allegations contained in para¬ 
graph 4 of the complaint, except that they deny that the 
plaintiff served in the military service of the United 
States during IVorld War I; and defendants further deny 
that his active duty vras from June 15, 1918, to June 28, 
1918, or July 1, 1918, at Camp Humphreys, Virginia, and 
defendants further deny that he was discharged from 
military service under honorable conditions. 

/s/ Joseph Kovner 
Joseph Kovner 
Attorney for Defendants 

No objection: 

/s/ Warren E. Miller 
Warren E. Miller 
Attorney for Plaintiff 

Granted: 

/s/ F. Dickinson Letts 
Judge 

(Date) November 29, 1951 


45 A 


• • • • 

36 Filed Jan 16 1952 Harry M. Hull, Clerk 

Report and Opinion of the Commissioner on Opposing 
Motions for Summary Judgment 

The plaintiff seeks a declaratory judgment against the 
Commissioners of the United States Civil Service Com¬ 
mission and the Commission for a classification as a 
preference eligible under the Veterans’ Preference Act 
of 1944. His complaint was filed in this court on De¬ 
cember 11, 1950. The Government’s motion to dismiss 
the complaint, filed February 5, 1951, and Plaintiff’s mo¬ 
tion for summary judgment, filed March 7, 1951, were 
both denied by Judge Bastian on April 20, 1951. 

The answer of the defendants to the complaint was 
filed on May 1, 1951. Thereafter, on September 11, 1951, 
the plaintiff filed his motion for summary judgment, and 
the defendants, on November 8, 1951, filed their cross- 
motion for summary judgment, together with an affidavit 
of counsel, Joseph Kovner of the Department of Justice. 
These motions are now awaiting determination of this 
court 

37 It is to be noted that plaintiff, by the nature of 
the relief sought in the complaint, must assume 

that the defendants, if judicial determination of defend¬ 
ants’ motion for summary judgment be denied, will act 
in accordance with such denial unless the court should 
order a hearing on the merits, or the defendants appeal 
from court’s ruling on motions for summary judgment. 
The record reveals that the plaintiff has alleged a sub¬ 
stantial basis for the preference claimed through allega¬ 
tions in his complaint and through plaintiff’s Exhibits, 
Two through Eight, thereto attached. 

The defendants in their answer, although admitting 
that plaintiff had a merit rating of “Very Good”, deny 
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that plaintiff’s alleged entitlement to veteran’s preference 
was ever previously recognized. The defendants have 
affirmatively alleged that the decision of the Board of 
Appeals and Review of the Civil Service Commission of 
September 7, 1950, Exhibit No. Eight of Plaintiff, is 
correct in all respects. This affirmative allegation raises 
the one and only question of law for determination by 
the court on the whole record, including the cross-mo¬ 
tions for summary judgment herein. 

Thus the sole question for decision is whether induc¬ 
tion into the military service of the United States in 
World War One and assignment to mobilization camp 
for training on full time duty with military pay, subject 
to military laws and regulations in force and effect as 
for Regular Army, and, after thirteen (13) days of such 
training and a Discharge from Draft for physical reasons, 
entitles plaintiff to veteran’s preference under Section 2 
of Veterans’ Preference Act of 1944, as amended. 

The command of the statutory enactment of Congress, 
Section 2, Veterans’ Preference Act of 1944, 58 Stat. 3S7, 
as amended, 5 U.S.C. 851, pertinently shows the fol¬ 
lowing: 

3S “Sec. S51. Persons entitled to federal employ¬ 
ment preferences. 

“In certification for appointment, in appointment, in 
reinstatement, in reemployment, and in retention in civil¬ 
ian positions in all establishments, agencies, bureaus, ad¬ 
ministrations, projects, and departments of the Govern¬ 
ment, permanent or temporary, and in either (a) the clas¬ 
sified civil service: (b) the unclassified civil service; (c) 
any temporary or emergency establishment, agency, bu¬ 
reau, administration, project, and department created by 
Acts of Congress or Presidential Executive order; and 
(d) the civil service of the District of Columbia, prefer¬ 
ence sh-aJl be given to —(4) those ex-service men and 
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women who have served on active duty in any branch of 
the armed forces of the United States, during an/y war, 
or in any campaign or expedition (for which a compaign 
badge has been authorized), and have been separated 
therefrom under honorable conditions : “ . . .(emphasis 
supplied). 

Opinion of the Commissioner 

It is alleged that plaintiff was inducted into the mili¬ 
tary service of the United States nnder the Selective 
Service Act of May 18, 1917, 40 Stat. 76-78, and that, as 
such inductee, he immediately became subject to the laws 
and regulations governing the Regular Army so far as 
such laws were applicable to ‘‘emergency draftees or 
acceptees.” Congress mandated such provision in the 
Selective Service Act, as follows: 

“• * • All persons drafted into the service of the 
United States and all officers accepting commissions in 
the forces herein provided for shall, from the date of said 
draft or acceptance, be subject to the laws and regula¬ 
tions governing the Regular Army, • • • and those drafted 
shall be required to serve for the period of the existing 
emergency unless sooner discharged . * * *” (emphasis 
mine) 

I think that there can be no question as to the merits 
of plaintiff’s allegation that during the thirteen days at 
the mobilization camp he was performing active military 
service in the United States Army. The only point in 
dispute is whether, under the circumstances, the plaintiff 
had formally or informally been accepted by the Depart¬ 
ment of the Army as a “chosen” selectee. 

39 The plaintiff at that camp was presumed to obey 
the law and discharge the duties prescribed for him 
by the military officers. He alleges, and it is admitted 
by defendants, that his daily activities included drilling, 
digging trenches, guard duty, work details and bayonet 
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practice. Such activity in the military service at train¬ 
ing camp certainly comes under the heading of diligent, 
energetic and vigorous constancy of action. Such cannot 
be considered as anything but active military duty and 
service. These assigned duties were entirely under the 
training military scheme, even the punishment for missing 
roll-call, and for which, at his discharge, he received mili¬ 
tary pay and allowances. 

It is manifest that the draft board had forwarded its 
record of physical examination of plaintiff showing the 
loss of index finger prior to examination. The record 
should disclose his appeal from draft board classification 
and denial thereof. Again, the day after his arrival at 
camp, he underwent a physical examination and w'as then 
returned to active training as alleged. The camp offi¬ 
cials had ample knowledge of plaintiff’s lack of index 
finger in advance. 

One thing stands out as indicative of the allegation 
that he was definitely accepted for active military service 
as a “chosen” one of selectees. In bayonet practice and 
instruction, a sergeant discovered through the usual push 
and pull on inductee’s rifle that something was seriously 
wrong with plaintiff’s grasp on rifle. The sergeant noticed 
the missing index finger. Two days later, plaintiff was 
discharged. It seems reasonable from experience that 
plaintiff had been accepted for full military duty but that, 
after the action of the drill sergeant, his physical condi¬ 
tion status was reopened. It "was then determined as 
not fit for combat duty status. 

40 The defendants rely on the case of Patterson v. 

Lamb , (1947), 329 U.S. 539, fi7 S. Ct. 44S, 91 L. Ed. 
4S5 as authority controlling the determination of the in¬ 
stant case. It seems to me from a careful reading of this 
case that the following words of the unanimous opinion 
of the Court there are the basis for the Government’s 
contention: 
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il * * * Had the Armistice not been declared, had re¬ 
spondent gone on to Camp Dodge, and had he then been 
rejected for any reason there, he would have received, not 
an honorable discharge from the Army, but a ‘Discharge 
from Draft.’ 

“• • • Yet we are asked to give the regulations and 
certificates a judicial construction, contrary to the Army’s 
construction, whereby respondent, who got no farther than 
his local draft board, would stand in a better status than 
the tens of thousands of other draftees who came much 
closer to complete integration into the Army than he ever 
did.” 

In the case of Lamb v. Patterson, 154 F. 2d 319, 323, 
81 U.S. App. D.C. 43, the claim was for change of dis¬ 
charge from that given under the discretion of the Secre¬ 
tary of the Army to that which the claimant alleged he 
■was otherwise entitled from the facts set forth. The Dis¬ 
trict Court dismissed the complaint on the ground that 
the allegations did not present a claim for which relief 
could be granted, as the defendant alleged, among other 
grounds, in his motion to dismiss the complaint. The 
Court of Appeals reversed the lower court, not only on 
the ground of dismissal below, but also holding that the 
Government was incorrect in saying that whether the 
appellant is entitled to a certificate of honorable discharge 
rests in the sound discretion of the Secretary of War. 

The Court ruled that, in pertinent part: 

“It must be conceded that the determination originally 
of the several forms of certificates of discharge was a 
proper exercise of the executive authority of the Secre¬ 
tary; but, having exercised that authority and having 
defined the three types of certificates to be issued, and 
having by regulation established standards to govern the 
selection of the proper form to be issued to each dis¬ 
charged soldier, the executive authority of the Secretary 
has been fully exercised, and the duty of the army officer 
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at Camp Dodge in issuing a certificate of discharge to 
the appellant was simply ministerial, as though the regu¬ 
lation had been a statute . . (emphasis mine) 

41 This case finally reached the Supreme Court of 
the United States. There, in a reversal decision, 
the Court found it unnecessary to decide the question 
whether the proper type of discharge was a matter solely 
within the discretion of the Secretary of War and not 
subject to judicial review. The Court held that the cer¬ 
tificate issued there complied with the requirements of 
law, stating: 

“For w^e are satisfied that the War Department was 
within its power in granting a discharge from draft 
rather than the type of discharge it granted soldiers wiio 
performed military service after having become fully and 
. finally absorbed into that service.” Patterson v. Lamb 
(1947), 329 U.S. 539, 91 L.Ed. 485, 67 S. Ct. 448. 

Our Court of Appeals in the Lamb case, supra, stressed 
the fact that full discretion is given to the head of the 
agency upon designated standards; that the head of 
agency then promulgates rules and regulations pursuant 
and consistent with the authority vested in him to carry 
out the legislative goal; that then the discretion has van¬ 
ished, the job fulfilled. The head of the agency is thereby 
bound by his own rules without any discretion. The minis¬ 
terial command remains to perform them and to see to it 
that the rules are properly administered by himself and 
his subordinates. 

War Department circular No. 651, January 12, 1918, 
was in force and effect at the time of the induction of 
McDougall. Selective Service Regulations Nos. 174-176 
w’ere likewise in effect at that time. These regulations 
held that draftees wrere not finally accepted for military 
service at induction center, but could be rejected after 
arrival at mobilization or training camp. And it was not 


51A 


until they had been finally accepted that they could or 
would be assigned to full-fledged duty as soldiers. 

The Selective Service Regulations, 1918, Part 7, Induc¬ 
tion and Mobilization, promulgated under the Selective 
Service Act of 1917, provided, among other things, that 
selected men were inducted by the local draft boards and 
sent to mobilization camps for final rejection or accept¬ 
ance into military service. At page 2 under section 
42 (n) of these regulations, it is provided that the 

term “selected man” includes all registrants who 
have been notified of selection or have been notified, to 
report for milita/ry duty, as here. 

While these regulations have been found satisfactory to 
the Department of the Army, only the Army is bound by 
them as being satisfactory for administrative purposes, 
because in the final analysis, it is for the Courts to con¬ 
strue whether the regulations are satisfactory under the 
circumstances of each case as presented, and as such, 
reasonable or unreasonable. If reasonable to the court, 
the court will necessarily be bound by the regulations. 

At this point it is worthy of note that the regulations 
involved here require Form 1029 (A & B) must be re¬ 
tained by the adjutant at the mobilization camp until final 
rejection or acceptance of man concerned, such as plain¬ 
tiff here. Form 1029 (A) must then be completed and 
mailed to the local draft board. Form 1029 (B) must be 
completed and mailed to the Provost Marshal General. 
In Defendants’ Exhibit No. 1, the Archivist reports that 
no such forms 1029 are found in the Archives with plain¬ 
tiff’s name on. Section 166, 1918 Regulations, pp. 145- 
146. 

Section 166, supra, pertinently provides: 

“* * * Acceptance or rejection must be determined and 
both cards placed in the mail within 15 days of the date 
of the registrant’s induction into service, as indicated on 
Form 1029 A, except in exceptional cases of illness, when 
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Forms 1029 A and B may be held for 30 days. This is 
the extreme case. Ordinarily cards should be mailed 
within a few days after the receipt thereof, (emphasis 
mine). 

No illness of plaintiff is on record, so 30 days as pro¬ 
vided in regulation is not applicable. His physical exam¬ 
ination report made at mobilization camp shows nothing 
that was not on the local draft board physical examina¬ 
tion report As three is no record of any such Form 
1029 in Archives, the only basis for the action of 
43 the Army is contained in the discharge itself, a 
Discharge from Draft. On the forward side of 
this discharge, it is stated that plaintiff was discharged 
from the military service of the United States by reason 
of loss of index finger right hand and defective vision. 
There is nothing out of the ordinary shown here that did 
not appear on the local draft board records, and on the 
record of appeal therefrom. The circumstances show 
that in the case at bar, Form 1029 cards concerning plain¬ 
tiff, should have been mailed within a few days after his 
arrival at mobilization camp, because plaintiff in all 
probability was finally accepted by the Army prior to the 
bayonet-training incident, supra. It was incumbent upon 
the mobilization camp adjutant, under the regulations, to 
see to it that the Army records at that time included 
Form 1029 A or Form 1029 C, or, under the circum¬ 
stances, both forms, but, whether he did or did not per¬ 
form this dutv, the records of the Armv are now barren 
of such material, so pertinent to the question of whether 
plaintiff was actually on active duty in any branch of 
the armed forces of the United States. (Section 305, 
p. 254). 

The earlier veteran preference statutes called for an 
“Honorable Discharge Certificate” as prerequisite to 
entitlement to the statutory preference. The Patterson v. 
Lamb case, supra, is highest authority that, as in the 
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instant case, a “Discharge from Draft” is not an “Hon¬ 
orable Discharge” as to type. This was necessarily the 
Court’s ruling from the realization that during those try¬ 
ing days of 1918 there were but three types (categories) 
of discharge from the military service, (1) Honorable, 
(2) Dishonorable, and (3) Unclassified. Of these types, 
(1) and (3) are honorable discharges because only those 
discharges are (2) Dishonorable where the person was 
discharged or dismissed by court-martial for mutiny, 
treason, spying, or offense involving moral turpitude, or 
willful and persistent misconduct, or discharge or 
44 dismissal with or without court-martial as an enemy 
alien, conscientious objector, or deserter. 3 Comp. 
Gen. 238. 

House Document No. 745, 80th Cong., 2d. Session, en¬ 
titled “Manual Explanatory of the Privileges, Bights, and 
Benefits * * notes that: 

“ • • * A discharge or release from active service under 
conditions other than dishonorable is prerequisite to en¬ 
titlement to veterans’ benefits provided by the Service¬ 
men’s Keadjustment Act, as amended, or Public Law 2, 
Seventy-third Congress, as amended (sec. 1503, Public 
Law 346, 78th Cong., June 22, 1944 (38 U.S.C. 697c). 

“It will be noted that this section of the law does not 
extend veterans’ benefits to persons not dishonorably 
discharged but to those whose active service was termi¬ 
nated under conditions other than dishonorable. * * *” 
Manual, supra, Section 202, pp. 9-10. 

The Manual, supra, reports that Section 205 at pp. 
11-13, provides, with reference to World War I induc¬ 
tees, that persons who on or after April 6, 1917, and 
before November 12, 1918, enlisted or were drafted and 
ordered to report to a place for final acceptance are gen¬ 
erally included in acts administered by the Veterans’ 
Administration, (emphasis mine). 
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In exhausting all administrative remedies available to 
the plaintiff, it is to be noted that he sought the statu¬ 
tory correction of his discharge from draft but was de¬ 
nied the hearing provided by the statute because the De¬ 
partment of the Army was of the opinion that he had 
not tendered sufficient reasons for such hearing. Defend¬ 
ants’ Exhibit No. 3. The hearing was deined; not his 
netition for correction of discharge. 

The Chairman of the Board of Appeals and Review of 
the Civil Service Commission was of the qualified opinion 
that the decision in the case of Patterson v. Lamb , supra, 
was clearly to the effect that persons “discharged from 
the draft” can not be regarded as having served on 
active duty. However, in this same letter of the 
45 Civil Service Commission of September 7, 1950, 
this Board, while holding that McDougall was 
“Discharged from the Draft” and “therefore had not 
fully qualified as a member of the Armed Forces of the 
United States,” nevertheless, in the last paragraph there¬ 
of held that McDougall was not entitled to Veterans’ 
Preference under Section 2 of the Veterans Preference 
Act of 1944, as amended, “* * * unless the Department 
of the Army should certify that you did serve on active 
duty and were discharged under honorable conditions 
therefrom.” Plaintiff’s Exhibit, No. 9. (emphasis mine). 

United States v. Morton Salt Co., 33S U. S. 632, is 
authority that an administrative body must follow care¬ 
fully the specific requirements laid down by Congress to 
protect the public from administrative absolutism. To 
insist that the statute be followed is not mere search for 
precision. In the instant case, the statute commands 
veteran’s preference be given to all ex-servicemen who 
have served on active duty and been separated from the 
armed forces of the United States under honorable con¬ 
ditions. It follows if plaintiff in the case at bar is an 
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“ex-serviceman,” has served on active duty in the armed 
forces of the United States, and has been separated there¬ 
from under honorable conditions, that veteran’s pre- 
must be given to plaintiff because he has fulfilled all 
the prerequisite conditions of such entitlement. 

Plaintiff definitely comes within the purview of the 
judicial definition, either in its broad or narrow sense, in 
Mitchell et al. v. Cohen, 333 U. S. 411, of the word “ex- 
servicemen.” There the Court held that it was con¬ 
strained to define the term “ex-serviceman,” for the pur¬ 
poses of the Veteran’s Preference Act, as relating “only 
to those who performed military service on full-time 
active duty with military pay and allowances, thereby 
dislocating the fabric of their normal economic and social 
life.” The defendants admit this as a fact, but offset it 
as beyond their control because a “discharge from draft,” 
under the teaching of the Patterson v. Lamb case, supra, 
makes the fact ineffectual for active service proof. 

46 Nowhere can there be found authority for hold¬ 
ing that a “discharge from draft” is dishonorable, 
because, as stated above, a dishonorable discharge must 
be arrived at through hearing before, and judgment by, 
a court’s martial or military commission. Plaintiff is in 
possession of a “discharge from draft” as proof that he 
was separated from the armed forces of the United States 
wider honorable conditions, as called for by the prefer¬ 
ence statutes. Defendants admit this as a fact, but offset 
it as beyond their control. A “discharge from draft” is 
not an honorable discharge as demanded by the statute 
under the holding of Patterson v. Lamb, supra. 

Mr. Justice Hitz held in Hurley v. Crawley, 60 App. 
D. C. 245, 247, 50 F. 2d. 1010, 1012, that a man, ordered 
by mail to report for military duty, obeys that order, 
reports for duty, and performs every assigned duty until 
discharged for physical diability disqualification, is a sol- 
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dier at all times during the nine weeks he was at mobili¬ 
zation camp. The fact that soldier Crawley was in the 
army hospital during this period at the direction of his 
military superiors was directly involved. Crawley re¬ 
ceived no military training, while in the instant case, 
plaintiff McDougall received military training for thir¬ 
teen days. Again, in the case of Davis v. Woodring, 111 
F 2d. 523, 525, the court held that it had no hesitation 
in holding petitioner was a soldier of the United States 
(citing Hurley v. Crawley, supra.) and that he served 
under “honorable conditions.” The case of Billings v. 
Truesdell, 321 U. S. 542, is authority that the taking of 
the oath in the induction ceremony transfers the person 
taking such oath from the jurisdiction of the local draft 
board to the jurisdiction of the Army, while the case of 
Gibson v. United States, 329 U. S. 338, 355, involving a 
conscientious objector, teaches that when registrant be¬ 
gins his journey to the civilian camp set up for conscien¬ 
tious objector work details, the jurisdiction of the 
47 local draft board has ceased. Plaintiff McDougall 
was separated from the armed forces of the United 
States, served therein on active duty, received military 
pay and allowances therefor, and was separated there¬ 
from, through physical disability, under honorable condi¬ 
tions. The defendants admit these facts under the mo¬ 
tion herein. 

I think that the crux of the determination of the sole 
question involved in the instant case is the phrase in the 
Veterans’ Preference Statute of 1944, supra, “* • * sepa- 
rated therefrom under honorable conditions; * • 
Heretofore, Congress generally enacted legislation grant¬ 
ing veterans benefits with entitlement thereto depending 
wholly on an honorable discharge from the armed forces. 
In the governing statute, Congress has changed the words 
of entitlement, “honorable discharge” to “separated 
therefrom under honorable conditions.” The defendants 
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in the case at bar admit this present condition of entitle¬ 
ment. However, they contend that the case of Patterson 
v. Lamb, supra, is authority that a “discharge” is not an 
honorable discharge. They contend that the Court there 
was asked to grant relief which the regulations of the 
Army prohibited. Such is not the requested relief in 
the instant case, as the Army through its regulations 
definitely prohibits a dishonorable discharge unless 
through its military commissions or courts-martial boards. 
Hence the discharge from draft, possessed by plaintiff, 
satisfies the statutory command that his separation there¬ 
from was under honorable conditions. 

Conclusion 

From the authorities cited and the reasons 

48 stated, I recommend that (1) The defendants’ mo¬ 
tion for summary julgment be denied, and (2) The 

plaintiff’s motion for summary judgment be granted. 

Respectfully, 

/s/ John H. Sullivan 

Commissioner of Veterans’ 
Cases 

* • • 

49 Filed Mar 26 1952 Harry M. Hull, Clerk 

Order 

This cause having come on for hearing on February 13, 
1952, on plaintiff’s motion for summary judgment, and 
defendants’ motion for judgment on the pleadings or, in 
the alternative, for summary judgment, and the Court 
having considered the pleadings, affidavits, exhibits, mem¬ 
oranda and arguments of counsel, it is this 26th day of 
March, 1952, 

ORDERED that plaintiff’s motion for summary judg¬ 
ment be and the same hereby is denied; and it is further 
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ORDERED that the defendants’ motion for jndgment 
on the pleadings or for summary judgment be and the 
same hereby is granted; and it is further 

ORDERED that the complaint herein be dismissed. 

/s/ F. Dickinson Letts 
Judge 

I hereby certify that on March 18, 1952, I mailed a 
copy of the above order to Warren E. Miller, 910 17th 
St. N. W., Washington 6, D. C., attorney for the plaintiff. 

/s/ Joseph Kovner 

• • • • 

51 Filed Apr 28 1952 Harry M. Hull, Clerk 

Plaintiff's Points on Appeal 

Plaintiff intends to rely on the following points on 
appeal in the above-entitled case: 

1. The court erred in denying plaintiff’s motion for 
summary judgment and in granting defendants’ motion 
for judgment on the pleadings or for summary judgment, 
and in dismissing complaint. 

2. Plaintiff is entitled to veteran’s preference under 
Section 2 of the Veterans’ Preference Act of 1944, 5 
.U.S.C. 851, as he performed military service on full-time 
active duty in the armed forces of the United States dur¬ 
ing war time for which he received pay and was sepa¬ 
rated therefrom under honorable conditions; and there¬ 
fore, the court erred in not giving effect to the Veterans’ 
Preference Act of 1944 and in granting defendants’ mo¬ 
tion and in dismissing the complaint. 

3. The Court erred in refusing to follow the precedent 
established by the Court of Appeals in Hurley v. Craw¬ 
ley, 60 App. D. C., 245, 50 F. (2d) 1010, which case is 
applicable here. 

/s/ Warren E. Miller 
910 17th St. N. W. 

Washington, D. C. 

Attorney for Plaintiff 
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QUESTION PRESENTED 


In the 1918 Selective Service System, a selected man was 
inducted into military service by his local draft board and 
sent, under military discipline, to a military camp, where 
he was to be finally accepted or rejected for military service; 
a rejection being recorded as a “Discharge from Draft”. 
The question presented is whether appellant, holding a dis¬ 
charge from draft representing a rejection at a military 
camp in June 1918, is an “ex-serviceman” who “served on 
active duty in any branch of the armed forces” entitled to 
a Federal employment preference under Section 2 of the 
Veterans Preference Act, 5 TJ. S. C. 851. 
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COUNTER-STATEMENT OF THE CASE 

Appellant’s brief summary of the critical facts in this 
case requires a counter statement. The case is here upon 
cross-motions for summary judgment and the facts are 
not in dispute. This is a suit against the United States 
Civil Service Commission to set aside a decision of its 
Board of Appeals and Review (J. A. 24-25) ruling that the 
appellant is not entitled to veterans preference under Sec¬ 
tion 2 of the Veterans Preference Act of 1944, and for a 
declaratory judgment that the appellant is entitled to such 
a preference. Section 2 of the Veterans Preference Act 
(quoted at appellant’s brief p. 3) accords a preference in 
Federal employment to 

“those ex-servicemen and women who have served 
on active duty in any branch of the Armed Forces of the 
United States, during any war . . . and have been 
separated therefrom under honorable conditions . . .” 

Sometime in 1917, appellant registered under the then 
existing Selective Service system with Local Board No. 12, 
Pittsburgh, Pennsylvania (J. A. 37). Under the system, 
registrants, selected by the Local Board, were inducted into 
military service by the Local Draft Board, and, as “selec¬ 
tees”, directed to entrain for a military camp. Selective 
Service Regulations, Secs. 1 (n), 157, infra. Final accept¬ 
ance or rejection was made within one month from induction 
by the commanding officer at the military camp, Secs. 174, 
177,178, infra. In case of rejection the appellant was given 
a certificate of discharge from draft (.J. A. 7-8). 1 

In accordance with this system, on June 15, 1918, appel¬ 
lant was inducted by his local board and ordered to entrain 
for Camp Humphreys, West Virginia. (J. A. 38, A-39). 
At Camp Humphreys he was given a uniform and a rifle, 

x The certificate, Form No. 638 A.G.O., was authorized by War 
Department Circular No. 651, dated January 12, 1918, reprinted 
in the appendix to this brief, p. 13, infra. See Patterson v. Lamb, 
infra. 
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took a regular part in drills, trencli digging, details, guard 
duty and K. P. (J. A. 39). On June 25, 191S, a drill ser¬ 
geant at the Camp noticed that appellant could not hold a 
gun firmly because of a missing right index finger. On 
June 28, 1918, thirteen days after his induction by the 
local board, appellant was rejected for military service 
because of a pre-existing physical disability, paid $25.30 
and given a certificate of discharge from draft, pursuant 
to the regulations (J. A. 6-S). 

In 1934, appellant entered federal service with the Vet¬ 
erans Administration and for a time his personnel papers 
showed that he claimed veterans preference (J. A. 16-17). 
On April 7, 1950, appellant was notified that he was to be 
furloughed, effective August 1, 1950, from his position with 
the Veterans Administration, it being noted that he did 
not have a veterans preference for retention in employ¬ 
ment. (J. A. 22-23). At or about this time, appellant re¬ 
quested the Civil Service Commission to rule that he was 
entitled to such a preference, and received an adverse in¬ 
itial decision. On September 7, 1950, this decision was 
affirmed by the Board of Appeals and Review of the Civil 
Service Commission on the basis of the decision of the 
United States Supreme Court in Patterson v. Lamb , 329 
U. S. 539. 2 (J. A. 24-25). The Board of Appeals and Re¬ 
view stated: 

“The cases of persons discharged from draft are 
fully discussed in the decision of the Supreme Court on 
January 20, 1947. The decision was clearly to the 
effect that persons discharged from the draft cannot 
be regarded as having served on active duty. 

“In view of all the facts of record in vour case, it is 
the opinion of the Board of Appeals and Review that 
you are not entitled to veteran preference under Sec¬ 
tion 2 of the Veterans Preference Act of 1944 as 
amended, unless the Department of the Army should 
certifv that vou did serve on active dutv and was 
discharged under honorable conditions therefrom.” 

In the meantime, to meet his impending separation in a 
reduction in force, appellant applied on March 24, 1950 to 

2 This is the Supreme Court decision of January 2ff, 1947 referred 
to in the decision of the Board of Appeals and Review. 
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the Department of the Army for a correction of his service 
record to show that he was honorably discharged from 
military service, in place of his discharge from draft. (J. A. 
38-43). On November 8, 1950, this request, made on the 
same facts of his military record as are alleged in this 
suit, was denied by the Department of the Army (J. A. 43). 

Appellant thereupon tiled the instant suit in the District 
Court on December 11, 1950. While the complaint alleges 
that appellant served in active military duty at Camp 
Humphrey from June 15,1918 to July 1,1918, it also alleges 
that he received a discharge from draft (J. A. 3A), which 
is attached to the complaint as Exhibit “One” (J. A. 6-8). 

Plaintiff’s motions for summary judgment and defend¬ 
ant’s motion to dismiss made prior to answer, were over¬ 
ruled (J. A. 30-31). After answer denying that the appel¬ 
lant was honorably discharged from active military duty 
(J. A. 31-32, amended J. A. 44), both sides moved for sum¬ 
mary judgment (J. A. 34-43). Both appellant and appellee 
refer to the same facts concerning appellant’s military 
service, but the appellant contends that his service at Camp 
Humphrey from June 15, 1918 to June 28, 1918, constitutes 
a period of active military duty from which he was honor¬ 
ably discharged. (J. A. 28). The case was referred to 
the Commissioner of Veterans’ Cases who issued an ad¬ 
visory opinion in favor of appellant on his conclusion that 
appellant had been honorably discharged from military 
service (J. A. 45-57). 3 

3 This reference was made over appellees’ objection pursuant to 
United States District Court for the District of Columbia, Local 
Civil Rule 29(a) which provides: “The following cases when filed 
shall stand referred to the Commissioner of Veterans cases: (2) Ac¬ 
tions against an officer of the United States for mandatory or in¬ 
junctive relief concerning insurance, compensation, retired emer¬ 
gency officers’ pay, or other benefits due veterans or their de¬ 
pendents.” Appellees believe this rule providing for a standing 
reference is contrary to Federal Rules of Civil Procedure, Rule 
53(b) winch provides that: “Reference. A reference to a master 
shall be the exception and not the rule. In actions to be tried by 
a jury, a reference shall be made only when the issues are com¬ 
plicated; in actions to be tried without a jury, save in matters of 
account, a reference shall be made only upon a showing that some 
exceptional condition requires it.” See, Los Angeles Brush 
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The District Court, however, denied appellant’s motion 
for summary judgment, sustained appellees’ motion for 
judgment on the pleadings or for summary judgment and 
dismissed the complaint. On this appeal, appellant 
renews his argument that he was in active military duty, 
and contends that the case is governed by Hurley v. 
Crawley, 60 App. D. C. 245, 50 F. 2d 1010. We submit 
that the decision below sustaining the decision of the 
Civil Sendee Commission is correct. Appellant’s certificate 
of discharge from draft is conclusive proof that he was never 
finally accepted for active miltary duty, and the case is 
governed by Patterson v. Lamb, 329 U. S. 539. 

STATUTES AND REGULATIONS INVOLVED 

Section 2 of the Veterans Preference Act, 5 XJ.S.C. 851, is 
printed in appellant’s brief at p. 3. 

Selective Service Regulations (II Selective Service Rules, 
Regulations and Instructions, 1917-1919, War Department, 
Office of Provost Marshal General) read in relevant part as 
follows: 

Sec. l(n). The term ‘selected man’ shall include all 
registrants who, under the pre-existing regulations had 
been notified of selection (old Form 164-B) or who, 
under these regulations, have been notified by their 
Local Boards to report for military duty and entrain¬ 
ment. (Form No. 999, as amended C.S.S.R. No. 2. 
January 21, 1918.) 

Section 157. The order and notification of induction 
into military service. 

The Provost Marshal General is charged with the 
mobilization of selected men and with all matters relat¬ 
ing to their assembly, entrainment, and transportation 
up to the time they arrive at a mobilization camp and 
including supervision of the preparation of schedules 
for entrainment and transportation. The Provost 

Corporation v. James. 272 U.S. 701; Ex parte Simons, 247 U.S. 231, 
239; Adventures in Good Eating, Inc. v. Best Places to Eat, lnr„ 
131 F. 2d 809; Heifer v. Corona Products, Inc., 127 F. 2d 612: 
Tucker Brothers Manufacturing Company v. Dallas Machine and 
Tool Company, 286 F. 754; see also McCullough v. Cosgrove, 309 
U.S. 634. 
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Marshal General shall notify each State Adjutant Gen¬ 
eral to furnish, at a specified time or times and place 
or places, the net quota of the State or any proportion 
or part thereof; whereupon the Adjutant General of 
the State shall notify each Local Board of the exact 
number of selected men to be furnished by such Board, 
and of the date, place, and hour of entrainment. Upon 
receipt of this notification from the Adjutant General 
of the State, the Local Board shall enter in column 24 
on the Classification List, after the name of each 
registrant to be called for entrainment, the day and 
hour on which the registrant is to report to the Local 
Board, which day and hour must be not more than 24 
nor less than 6 hours in advance of the time set for 
entrainment. 

Immediately upon making such entries in column 24 
of the Classification List opposite the name of each 
such registrant the Local Board shall mail to the last- 
known address of each such registrant an order (Form 
1028, including Form 1028A) to report to the Local 
Board for military duty at the hour, day, and place 
specified in said order, which hour and day shall be the 
same as that stamped or written in column 24 of the 
Classification List after the name of such registrant. 
From and after the day and hour thus specified each 
such registrant shall be in the military service of the 
United States, and either the entry of such date after 
the name of any such registrant on the Classification 
List or the mailing to any such registrant of the order 
into military service as provided in this paragraph 
shall constitute the giving of notice to such registrant 
that from and after such day and hour he will be in the 
military service of the United States, and of his duty 
to report to the Local Board at the hour and on the 
day specified. 

Orders to report to a Local Board for military duty 
(Form 1028) should be issued in ample time for selected 
men to compose their affairs before leaving home. 
(Form No. 999) 

Section 174. Forms to be completed at Military Camp. 

Upon arrival at the military camp or station, the 
adjutant shall take charge of all papers delivered to 
him by the leader of the party of selected men. Upon 
the receipt by mail of Form 1029 the adjutant shall 
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enter a cross-mark (X). in column 7 thereof, both origi¬ 
nal and duplicate, opposite the name of any member of 
the party who has failed to report at the military camp 
or station and will indorse the reverse side thereof, will 
mail the original to the Provost Marshal General and 
the duplicate to the proper Local Board. Each 
Form 1029 A and B shall be retained by the ad¬ 
jutant until final acceptance or rejection of the man 
concerned, when Form 1029 A shall be completed and 
returned to the proper Local Board. Form 1029 B 
shall be completed and mailed direct to the Provost 
Marshal General. No Form 1029 A or 1029 B will, in 
any case, be retained longer than one month from the 
date of induction into military service of the selected 
man concerned. (Form Xo. 999 as amended C.S.S.B. 
Xo. 1. January 21, 191S). 

Sec. 177. Disposition of Men Rejected or Discharged 

from. Military Service at a Military Camp or Station. 

When any selected man is rejected at a military 
camp or station, the commanding officer thereof shall 
promptly notify his Local Board of the fact, cause 
and date of rejection, using Form 1029-A, and the 
Provost Marshal General, using Form 1029-B. When 
any selected man is, subsequent to acceptance, dis¬ 
charged at a military camp or station, the commanding 
officer thereof shall similarly notify the Local Board 
(Form 1029-C), and the Provost Marshal General 
(Form 1029-D). 

If the rejection or discharge is on account of 
the fact that the registrant is an alien, or an alien 
enemy, or that he is physically disqualified for gen¬ 
eral military service, the Local Board shall place the 
registrant forthwith in Class V. If the discharge is on 
account of dependency or any other cause for deferred 
classification prescribed by these regulations, the Local 
Board shall proceed to reclassify the registrant in ac¬ 
cordance with his status as determined by the action 
of the military authorities in discharging him. (Form 
999, as amended C.S.S.R. Xo. 1. January 21, 1918) 

Section 178. Account of Quotas to be Kept at the Of¬ 
fice of the Provost Marshal General. 

The Provost Marshal General shall keep the account 
of quotas of all local boards. Only men actually report¬ 
ing and finally accepted for military sendee shall be 
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credited to the accounts of local boards. Credit shall 
be allowed as of the date of acceptance by the military 
authorities in each case. (Form 999 as amended, 
C.S.S.R. No. 1. January 21, 1918) 

SUMMARY OF ARGUMENT 

I. The decision of the Civil Service Commission denying 
appellant’s claim to veterans preference is correct. (A) 
Appellant cannot meet the statutory requirement of having 
been honorably discharged from active military duty, since 
he was never finally accepted into military service. His 
proof of active military duty rests upon his possession of a 
certificate of discharge from the draft, but this certificate is 
conclusive proof that he was rejected for military service in 
accordance with the 1918 selective service regulations. (B) 
The decision in Patterson v. Lamb, 329 IJ. S. 539, is squarely 
in point; it holds that active military duty does not begin 
until the process of selective service is completed with final 
acceptance or rejection for military service at a military 
camp, after induction by a local draft board, and that a dis¬ 
charge from draft is proof of rejection. The ruling of 
Patterson v. Lamb, is supported by four other Supreme 
Court decisions. (C) The decision in Hurley v. Crawley, 60 
App. D. C. 245, 50 F. (2d) 1010, chiefly relied upon by 
appellant, is not in point. It dealt with a different require¬ 
ment for veterans preference and is wholly without reference 
to the nature of a discharge from draft in the 1918 selective 
service system. 

ARGUMENT 

I. 

The Decision of the Civil Service Commission Denying Appel¬ 
lant’s Claim to Veteran’s Preference for Active Military Duty 
Is Correct 

A. The discharge from draft shores on its face that under 
the 1918 regulations appellant was never finally accepted 
into military service, but that he was rejected before the 
process of selection for military service was completed. 

Appellant’s claim for a veteran’s preference must rest 
upon a showing that he was honorably discharged from 
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“active military duty.” (Veterans Preference Act, Sec. 2, 
5 U.S.C. 851, supra.) Appellant cannot meet this require¬ 
ment because he can only show a discharge from the draft, 
not from active military duty. His certificate of discharge 
from the draft, issued to him by the Army, is a conclusive 
statement of the nature of his military service. (J.A. 6-8.) 
It is not just “a piece of stationery, prepared by some camp 
official.” (Appellant’s brief, p. 6.) On the contrary, it was 
confirmed in 1950 as the only proper and accurate record 
(J.A. 43), and appellant does not contest its accuracy as a 
certificate of the fact that he was rejected for military duty 
in accordance with the 1918 regulations. In this light, the 
absence from appellant’s selective service record in National 
Archives of a Form 1029A-B (J.A. 38)—(the report to the 
Local Draft Board and to the Provost Marshal General 
of a final acceptance or rejection, see Regulation 177, supra) 
—is of no significance since the certificate of discharge from 
draft is by itself a sufficient and unchallenged record of the 
fact that appellant was not accepted but rejected. 

This certificate shows on its face that appellant never 
entered into active military duty, because the process of 
drafting him into such duty was never completed. He was 
rejected in the final step of the selective service process. All 
of the steps up to that point—registration for the draft, 
induction into military service by the local board, subjection 
to military discipline at a military camp for thirteen days 
from induction to rejection—are steps in the selective 
service process, not days of active military duty. The line 
between the two was clearly fixed by the 191S regulations; 
final acceptance or rejection for military service w’as made 
at the military camp within 30 days of induction. 

B. The Civil Service Commission iva-s bound by Patterson 
v. Lamb, 329 U. S. 539, to deny appellant’s claim. 

The case at bar is fully controlled by the decision in Pat¬ 
ter son v. Lamb, 329 U. S. 539. The Civil Service Commission 
Board of Appeals and Review was bound, as it said it was, by 
this decision to deny appellant’s claim for a veteran’s prefer- 
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ence. (J.A. 25.) The plaintiff in the Patterson case had also 
been given a discharge from draft under the 1918 Selective 
Service Regulations. Like the plaintiff here, he had been in¬ 
ducted into military service by his local draft board, placed 
under military discipline and ordered to entrain for a mili¬ 
tary camp. He was made the leader of a draft group to be 
sent to a camp on November 11, 1918. He never, however, 
went to the camp because the armistice occurred on that day 
and he was instead sent home. He later received a discharge 
from the draft. His claim for tax exemption as a veteran 
with an honorable discharge was denied by the State of Iowa, 
and he thereupon brought suit to compel the Secretary of 
War to award him a certificate of honorable discharge in¬ 
stead of a certificate of discharge from the draft. 

The Supreme Court passed over the question of whether 
it had power to review the War Department’s action in 
refusing him an honorable discharge and decided on the 
merits that the decision of the War Department was proper. 
The court pointed out that under the War Department regu¬ 
lations prior to the Selective Service Act of 1917, there had 
been only three types of certificates of discharge—honorable, 
dishonorable and unclassified. It went on to say (pp. 543- 
544): 

“This regulation was well suited to fit cases of soldiers 
who had enlisted under ordinary conditions, had seen 
service and had been discharged in the course of regular 
Army routine. On its face, however, it shows how 
poorly it was adapted to fit the extraordinary circum¬ 
stances bound to develop in connection with a nation¬ 
wide program for passing upon acceptances, rejections, 
and discharges of draftees in the course of their prog¬ 
ress from their homes to their complete and final inte¬ 
gration into the Army. So, after the passage of the 
1917 Draft Act, 40 Stat. 76, the War Department, on 
January 12, 1918, issued its Circular No. 651 in which 
it made provision for men discharged from draft as 
distinguished from men discharged from the Army. 
This provision, in effect when respondent reported for 
induction, had particular, though not necessarily exclu¬ 
sive, reference to draftees rejected for one reason or 
another at mobilization camps after their induction at 
their local draft boards. But despite the fact that 
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draftees became subject to military law and duty from 
the moment of their arrival for entrainment at the local 
board, Selective Service Regulation 174-176 provided 
that they nevertheless were not finally accepted for mili¬ 
tary service, and could be rejected after arrival at camp. 
And it was not until they had been finally accepted that 
they could or would be assigned to full-fledged duty as 
soldiers. 

“The Discharge from Draft Form No. 638, referred 
to in Circular Xo. 651, was originally prepared for 
draftees rejected at camp after induction ‘on account of 
physical unfitness, dependency, etc.’ Form Xo. 638 had 
been in use long prior to the respondent’s rejection on 
the ground that the Government did not need his serv¬ 
ices after the Armistice. Had the Armistice not been 
declared, had respondent gone on to Camp Dodge, and 
had he then been rejected for any reason there, he would 
have received, not an honorable discharge from the 
Army, but a ‘Discharge from Draft.’ Yet we are asked 
to give the regulations and certificates a judicial con¬ 
struction, contrary to the Army’s construction, whereby 
respondent, who got no farther than his local board, 
would stand in a better status than the tens of thousands 
of other draftees who came much closer to complete 
integration into the Army than he ever did. 

It is apparent from the Supreme Court’s opinion in 
Patterson v. Lamb , that under the 1918 regulations, a person 
inducted by a local Selective Service Board, while under 
military discipline, was not finally accepted for full-fledged 
active military duty until he had been passed upon at the 
mobilization camp. 4 The discharge from draft is the official 
certificate that a person selected to report for active military 
duty had not been accepted for such duty. The plaintiff 
cannot, therefore, claim any period of active military duty 
from which he could have been honorably separated. He 
does not meet the requirement of Section 2 of the Veterans 
Preference Act of 1944, 5 U.S.C. 851(4). 

Patterson v. Lamb does not stand by itself. Its rule that 
active military duty does not begin until the draft process 

4 The terms “mobilization camp” and “military camp or station” 
were used interchangeably in the 1918 regulations. See Selective 
Service Rules, Regulations and Instructions, Vol. II, Sec. 157 and 
Sec. 177, as amended, supra. 
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is completed was originally stated in Falbo v. United States, 
320 U. S. 549 (1944), and consistently applied in Billings v. 
Truesdell, 321 U. S. 542, Estep v. United States, 327 U. S. 
114 and Gibson v. United States, 329 U. S. 338. 

As the Court said in the Falbo case (320 TJ. S. at 553): 

“The connected series of steps into the national service 
which begins with registration with the local board does 
not end until the registrant is accepted by the army, 
navy, or civilian public service camp. Thus a board 
order to report is no more than a necessary intermediate 
step in a united and continuous process designed to raise 
an army speedily and efficiently.” 

C. The decision in Hurley v. Crawley, 60 App. D. C. 245, 
50 F. (2d) 1010, is not in point. 

Without any citation or discussion of the foregoing cases, 
appellant argues that the case at bar is controlled by Hurley 
v. Crawley, 60 App. D. C. 245, 50 F. (2d) 1010 (1931). But 
that earlier case is clearly distinguishable. The regulation 
involved in that case granted a veterans’ preference to 
“honorably discharged soldiers”, differing from the statute 
in the case at bar which requires “active military duty”. 
The question was whether Crawley was a “soldier.” The 
complaint alleged that Crawley was “in the military service 
of the United States” and the answer admitted this allega¬ 
tion. There is no discussion or analysis of the operation of 
the Selective Service System in the opinion, and none was 
presented to the court. The court simply held that a 
person who was admittedly in military service and hence 
under military discipline is, without more, a soldier. 5 The 
decision, therefore, is of no assistance here, and in no way 
conflicts with Patterson v. Lamb, which is decisively against 
appellant. Under the 1918 regulation, selectees like Lamb 
and appellant were in the military service subject to mili¬ 
tary discipline upon the issuance of the local board notice 
of induction and order to entrain for a military camp or 
mobilization center. Sec. 157, supra. But as Patterson v. 

5 /n re Bergdoll, 274 Fed. 438; United States v. Bullard, 290 Fed. 
704, and United States v. McIntyre, 4 F. (2d) 823, cited in the 
Crawley case, merely hold that a selectee is subject to military 
discipline upon induction by the local board. 




12 


Lamb makes expressly clear, that fact does not mark the 
beginning of active or full-fledged military duty, it is rather 
only a necessary intermediate stage in the process of inte¬ 
gration into the army. 

Appellant’s contention that the appellees have admitted 
the allegation of “active military duty” contained in para¬ 
graph 7 of the complaint (Appellant’s brief, pp. 6-7) is base¬ 
less. Paragraph 7 of the complaint (J. A. 4-5) was specifi¬ 
cally denied in the answer (J. A. 32) and the issue whether, 
on the admitted facts, appellant had been discharged from 
active military duty was squarely controverted as a matter 
of law by appellees’ motion for judgment on the pleadings 
or for summary judgment (J. A. 35). The motion for judg¬ 
ment on the pleadings was proper under F.R.C.P. Rule 
12(c), since the allegation of “active military duty,” which 
merely repeats the statutory phrase, is a conclusion of 
law, not admitted upon a motion for judgment on the plead¬ 
ings. Rosenlian v. United States, 131 F. 2d 932, cert. den. 
318 U.S. 790; Moore’s Federal Practice (2d Ed.) Par. 12.15. 
The fact as to appellant’s military service is represented 
by the discharge from draft, set forth in the pleadings. 
(J.A. 6-8.) The affidavit supporting appellees’ motion for 
summary judgment (J.A. 34-44) served only to confirm the 
fact that appellant had been rejected for military service 
at a mobilization camp and that his discharge from the 
draft was a correct record of his military service. The 
district court was right in granting appellee’s motions and 
dismissing the complaint. 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the judgment below should be affirmed. 

Holmes Baldridge, 
Assistant Attorney General. 

Charles M. Irelan, 

Of Counsel: United States Attorney. 

Edward H. Hickey, 

Chief, Geyieral Litigation Section. 

Joseph Kovner, 

Attorney, Department of Justice. 
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APPENDIX 

4. War Department Circular No. 651, dated January 12, 
1918, provided as follows: 

PREPARATION AND DISPOSITION OF THE INI¬ 
TIAL RECORDS OF MEN INDUCTED INTO 
THE NATIONAL ARMY 

1. Circular of instructions to Mustering Officers and 
Medical Examiners at National Army Mobilization 
Camps, from this office, dated August 28th, 1917, and 
telegram of November 12th, 1917, supplementing same, 
are rescinded and the following instructions for the 
preparation and disposition of the initial records of 
men inducted into the military service under the Selec¬ 
tive Service Regulation, are substituted therefor. 

2. Initial records of accepted men: 

The following individual records of enlisted men ac¬ 
cepted for military service at place of mobilization will 
be forwarded to The Adjutant General of the Army as 
soon as completed. (See paragraph 12.) 

(a) Enlisted men and Assignment Card, Form No. 
22-2, A.G.O. (No oath of enlistment is required). 

(b) Report of phvsical examination, Form No. 1010, 
P.M.G.O. 

(c) Identification Record Card, Form No. 260 A.G.O. 
(Photographs and photographic negatives are not re¬ 
quired). 

3. Records of rejected men: 

The following individual records of enlisted men re¬ 
jected for military service at place of mobilization, will 
be forwarded to The Adjutant General of the Army, as 
soon as practicable. 

(a) Report of-Phvsical Examination, Form No. 1010 
P.M.G.O. 

(b) A true copy of the certificate of discharge from 
draft, Form No. 638 A.G.O. 

4. Disposition of rejected men: 

All men rejected for military service at place of 
mobilization will be furnished the following: 

(a) A discharge from draft on Form No. 638, A.G.O. 
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(b) Final statements. (The rejected man is entitled 
to pay from date of reporting for military duty to date 
of discharge, less pay for any time absent without leave, 
or absent in desertion, or any amount due United States 
for reward paid for apprehension and delivery of de¬ 
serter, etc., and to travel allowances at the rate of 3V2 
cents per mile from place of discharge to place of re¬ 
porting for military duty). 

5. Discharges under section 51 Selective Service Reg¬ 
ulations: 

Men charged with desertion delivered to local boards 
and found by local boards to be disqualified for military 
service because of physical unfitness or being alien 
enemies, will be reported to the proper mobilization 
camp commanders by local boards and the camp com¬ 
manders upon the evidence submitted by the local 
boards are authorized to discharge or give instructions 
as to disposition of such men, and in each case of dis¬ 
charge, the following will be furnished: 

(a) A discharge from draft on Form Xo. 63S, A.G.O., 
completed, dated and signed, to be forwarded to the 
man through the local board, making the report. 

(b) A true copy of each discharge from draft so 
given, to be forwarded to the Adjutant General of the 
Army. 

6. Discharges under sectiotis 137,138 and 139. Selec¬ 
tive Service Regulations: 

When the commanding officer of a mobilization camp 
orders a discharge under sections 137, 13S or 139 Selec¬ 
tive Service Regulations, he will in each case furnish 
the following: 

(a) A discharge from draft on Form No. 638, 
A.G.O., completed, dated and signed, to be forwarded 
to the man through the state Adjutant General making 
the report. 

(b) A true copy of each discharge from draft, so giv¬ 
en, to be forwarded to The Adjutant General of the 
Army. 

7. Certificates of disability: 

Certificates of disability will not be given in cases of 
men rejected for military service on account of physical 
unfitness. 
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8 . Initial muster rolls: 

Initial muster rolls are not required. 

9. Pay and allowances: 

Only the pay and allowances given in cases enumer¬ 
ated above are authorized for men discharged as herein 
provided. 

10. Service records: 

The service record will be prepared as directed in the 
instructions thereon with the following exceptions: 

(a) The form for Report of Assignment in the serv¬ 
ice record, will be detached and destroyed in all cases 
in which the assignment is reported on the Enlistment 
and Assignment Card and the words “Assignment re¬ 
ported on enlistment and assignment card” will be 
noted on stub of Report of Assignment in lieu of the 
date of mailing report. 

(b) When assignment is reported on the form for 
Report of Assignment in the service record, the line 

“Who was accepted for enlistment at -” will be 

stricken out. 

(c) The line “Accepted for enlistment at-” on 

page 3 of the service record, will be stricken out as it 
is not applicable to enlistment in the National Army. 

(d) If the soldier reported for military duty on the 
date and at the place specified in notice from the local 
board, the words “Reported same date and place” will 
be entered on page 3 of the Service record immediately 
below the line “Enlisted 191—, at ” other¬ 
wise the date and place of reporting will be stated. 

11. Registration cards and reports of physical ex¬ 
amination: 

Registration cards will be filed until further orders 
with the records of the headquarters of the division, 
camp, post or station at whichever of these places the 
mobilization point may be. The duplicate of the re¬ 
port of physical examination will be filed with the 
records of the division surgeon in the office of the di¬ 
vision adjutant or in the office of the camp, post or 
station surgeon at whichever of these places the mobil¬ 
ization point may be. 
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12. Method of Forwarding Records: ' ’ 

The difference papers relating to the same soldier 
will not be fastened together but they will be left sepa¬ 
rated and forwarded to The Adjutant General of the 
Army with letter of transmittal in which will be enum¬ 
erated in alphabetical order the names of the men 
whose papers are being transmitted. Where the pa¬ 
pers of several soldiers are forwarded at the same time, 
separate packages will be made of forms No. 22-2, 
A.G.O., No. 1010, P.M.G.O., No. 260, A.G.O., etc., and 
the several packages with the letter of transmittal 
pertaining thereto, will be made into one bundle which 
will be mailed as directed above. Forms will be placed 
in packages in the same order in which the names ap¬ 
pear in the letter of transmittal. 

By Order of the Secretary of War: 

John Biddle, 

Major General, Acting Chief of Staff. 
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APPELLANT’S REPLY BRIEF 


The sole question here presented is whether the facts in 
this case show that appellant served on active duty in the 
armed services and has been separated therefrom under 
honorable conditions. If so, he has met the conditions 
prescribed by Section 2 of the Veterans’ Preference Act of 
1944, 58 Stat. 387, as amended, 5 U.S.C. 851, which grants 
Federal employment preferences to 

“ * * * those ex-service men and women who have 
served on active duty in any branch of the armed 
forces of the United States, during any war, or in any 
campaign or expedition (for which a campaign badge 
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has been authorized), and have been separated there¬ 
from under honorable conditions; * * V’ (Italics 
supplied.) 

Appellees’ brief is chiefly devoted to urging that the 
decision of the United States Supreme Court in Patterson 
v. Lamb, 329 U. S. 539, is controlling here; and comment 
is made that appellant in his brief did not cite or discuss 
that or other cases cited by appellees, which cases appel¬ 
lant does not believe applicable here. None of the cases 
upon which appellees rely involved the construction of the 
Veterans’ Preference Act, 5 U.S.C. 851, the act here under 
consideration. 

The case of Patterson v. Lamb was one in which Lamb 
sought an honorable discharge from the Secretary of 
War and the Adjutant General in support of his contention 
that he was entitled to certain tax exemptions from the 
State of Iowa within the meaning of Sec. 6946, Code of Iowa 
1939, on the ground of his less-than-one-dav service, which 
claim was denied by the Supreme Court of Iowa. Lamb 
v. Kroeger, 233 Iowa 730, 8 N. W. 2d 405, 149 A.L.R. 1475. 
After this decision was rendered against him, he applied 
for and was denied an honorable discharge by the Secretary 
of War and the Adjutant General, against wdiom his 
suit was directed. This case, urged so strongly by appel¬ 
lees, not only did not involve the Veterans’ Preference Act 
here under consideration, but was a case where a man 
reported for duty on the morning of Armistice Day, and 
whose draft cancellation order was issued because of the 
termination of hostilities on the same day he reported for 
duty and before he boarded a train to leave the city in 
which he lived for the point of mobilization. Lamb was 
never in uniform. As the Supreme Court stated in that 
case (329 U. S. 544) he “got no farther than his local 
board.” 


i 


\ 
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On the other hand, appellant was inducted by his local 
board June 15, 1918, when he entrained for Camp Hum¬ 
phreys, Virginia. Upon arrival at camp, he was given a 
uniform and a rifle, and participated in drills, trench dig¬ 
ging, details, guard duty, KP, etc. (J. A. 39). On June 
25, 1918, while at bayonet practice, a drill sergeant pulled 
his rifle forward and backward, which caused the grip 
portion of his stock to strike the stump on his right hand 
vrhere the index finger had been amputated (J. A. 40). On 
June 28,1918, he was “discharged from the military service 
of the United States by reason of loss of index finger, right 
hand, and defective vision, SCD” (meaning Surgeon’s 
Certificate of Disability). (J. A. 6-7.) Appellant received 
military pay (J. A. 9). 

Appellees’ contention that the Patterson case applies 
overlooks and does not give effect to the purpose of the 
Veterans’ Preference Act here under consideration. The 
purpose of this Act was stated by the United States Su¬ 
preme Court in Mitchell, et cH., v. Cohen, 333 U. S. 411, 
68 S. Ct. 518, where that court defined the term “ex-service¬ 
men” in the statute here under consideration (5 U.S.C. 851) 
as follows: (at page 421) 

“In the light of the very clear purpose which Con¬ 
gress had in mind in adopting the Veterans’ Preference 
Act, we are constrained to define the term ‘ex-service¬ 
men,’ for the purposes of this particular statute, as 
relating only to those who performed military service 
on full-time active duty with military pay and allow¬ 
ances, thereby dislocating the fabric of their normal 
economic and social life.” 

APPELLANT MET THESE PRESCRIBED CONDITIONS 

Appellees disclaim the application of this court’s deci¬ 
sion in the case of Hurley v. Crawley, 60 App. D. C. 245, 
50 F. 2d 1010, where the question decided was whether 
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Crawley was “an honorably discharged soldier” within the 
meaning of Civil Service regulations granting military pref¬ 
erence, to the facts in the instant case; and contend that 
the case of Patterson v. Lamb, 329 U. S. 539, is controlling 
here. In that case neither litigant cited the Hurley case 
in his brief, nor did the Supreme Court mention the Hurley 
case in its opinion, due undoubtedly to the fact that the ap¬ 
plication of the Hurley case to the facts existing in Patter¬ 
son v. Lamb was not warranted. 

In Patterson v. Lamb, supra, it was contended by Lamb 
that he was entitled to a writ of mandamus directing the 
issuance of a certificate of honorable discharge from the 
Army instead of a certificate of discharge from the draft, 
on the grounds that a ministerial duty existed to issue 
such certificate of honorable discharge. In the instant 
case, however, the question is simply whether appellant 
served on active duty in the armed service and was sepa¬ 
rated therefrom under honorable conditions (5 U.S.C. 
851). 1 

The court in the Patterson case, supra, does not con¬ 
strue the same statute under consideration by the court 
in the instant case, and, as indicated above, the facts are 
not comparable. It will thus be seen that the Patterson 
case, supra, is distinguishable on the law and the facts from 
the instant case, and therefore is not controlling here. 

The case of Falbo v. United States, 320 U. S. 549, cited 
by appellees at page 11 of their brief, is not in point. That 
case merely held in effect that there was nothing in the 
Selective Service and Training Act of 1940 authorizing 
judicial review of a draft board’s classification in a crim¬ 
inal proceeding instituted for violation of an order of the 
board directing a registrant to report for service. 


1 For complete text of this statute, see page 2 of appellant’s brief. 
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The case of Billings v. Truesdell, 321 XL S. 542, referred 
to on page 11 of appellees’ brief, held that the actual in¬ 
duction under Section 11 of the Selective Service and Train¬ 
ing Act of 1940 is a prerequisite to the right to try a se¬ 
lectee by court martial for disobedience of an order. In 
that case the court differentiated between Section 2 of the 
1917 Act, under which appellant was inducted, and Sec¬ 
tion 3 of the 1940 Act, with 'which Billings was concerned, 
in the following language: (at page 546) 

“Section 2 of the 1917 Act provided, moreover, that ‘All 
persons drafted into the service of the United States 
• * # shall, from the date of said draft or acceptance, 
be subject to the laws and regulations governing the 
Regular Army * * 40 Stat. 78, c. 15. And the 

regulations under the 1917 Act stated that when a 
registrant was ordered to report to a local board or 
a state adjutant general for duty he was ‘in the mili¬ 
tary service’ from and after the day and hour thus 
specified.” 

The court, in differentiating the 1940 Act, then went on 
to say: 

“But the present Act and the regulations promul¬ 
gated under it are differently designed.” 

See also Section 157 of the Selective Service Regula¬ 
tions, at pp. 4 and 5 of appellant’s brief, which provides 
that a registrant shall be in the military service of the 
United States from and after the day and hour specified 
in the notice sent by the local board. 

Moreover, the Fcdbo and Billings cases, Estep v. United 
States, 327 U.S. 114, and Gibson v. United Staies, 329 U.S. 
338, cited by appellees, all involve violations of the Selec¬ 
tive Service and Training Act of September 16, 1940, and 
are not based upon the law under which appellant was in¬ 
ducted into the service, although the court mentioned the 
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1917 Act in the Billings case, differentiating it from the 
1940 Act. Further, there is no similarity from a factual 
standpoint between these cases and the case at bar. 

In footnote 3 on page 3 of appellees’ brief it is asserted 
that appellees believe Civil Rule 29(a) of the local civil 
rules of the court below, under the authority of which the 
Commissioner of Veterans’ Cases made a report to the 
court (J. A. 45-57), is contrary to the provisions of Rule 
53(b) of the Federal Rules of Civil Procedure. This ques¬ 
tion is not presented in the instant case. The court below 
did not follow the Commissioner’s recommendations. A 
similar contention was made by the same counsel that rep¬ 
resents appellees in the case of Deving v. Campbell, No. 
11,036 in this court, reported in 194 F. (2d) 876 (but un¬ 
reported in U. S. App. D.C.). However, the reasons that 
impelled this court to ignore appellees’ similar contention 
in that case justify the same action here. 

Appellees also made this same contention with respect 
to Civil Rule 29(a) in the case of Blackmon v. Lee , 12 F.R.D. 
411, where the court below held that this rule is not re¬ 
pugnant to Rule 53(b) of the Federal Rules of Civil Pro¬ 
cedure. 

In an order filed by Judge Kirkland in the case of Camp¬ 
bell v. Deving C.A. 684-4S in the United States District 
Court for the District of Columbia (which was later filed 
in this court under Number 10147, where the briefs of the 
parties cover this question) he stated: 

“This cause came on to be heard on defendants’ 
motion for a rehearing on the order referring the pro¬ 
ceedings to the Commissioner of Veterans’ Cases pur¬ 
suant to Rule 29(a) 2 of the local civil rules of this 
Court. This order was made in accord with local prac¬ 
tice in the application of this rule as evidence by James 
J. Donovan, Jr. v. United States, et al., Civil Action 
No. 324-47. The fact that the Civil Service Commis- 
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sioners are party defendants in this cause is not a suf¬ 
ficient reason to create an exception to the application 
of this rule. 

“Therefore, the motion for a rehearing is denied 
and the matter stands referred to the Commissioner 
of Veterans’ Cases for hearing and report.” 

The decision of Judge Letts in the case of Donovan v. 
United States and Robert Porter Patterson, Secretary of 
War, Civil Action No. 324-47, referred to in the Opinion 
quoted above, reads as follows: 

“Plaintiff asks this court to order the Secretary of 
War to restore him to his status of Flight Officer, 
Army of the United States, as of June 2, 1944 and to 
pay plaintiff for accumulated pay which he has been 
precluded from earning since the time of his discharge 
and relief from active duty. 

“Plaintiff and defendant join in a petition asking 
this court to interpret local Rule 29(a) and to advise 
whether the instant case falls within the purview of 
the rule and whether the case should stand referred 
to the Commissioner of Veterans’ Cases. 

“Rule 29(a), Subsection 2, relates to actions against 
an officer of the United States for mandatory or in¬ 
junctive relief concerning • • # , compensation, * • •, 
or other benefits due veterans * * *. 

“It seems clear that the suit is one for mandatory 
relief against an officer of the United States and the 
relief sought concerns compensation claimed by plain¬ 
tiff. It would seem that this clearly brings the instant 
suit within the operation of the rule. 

“Approaching the inquiry from another point of 
view I am of opinion that the subject matter here in 
issue falls wfithin the scope of the rule and particularly 
the catchall language at the close of Subsection 2, ‘or 
other benefits due veterans • • • .’ It was the mani¬ 
fest intention of the court to cover unenumerated bene¬ 
fits 'which veterans may claim. The averments of the 
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complaint now before the court indicate the desirabil¬ 
ity for the general language of the rule as quoted. 

“At the trial it will be necessary to produce before 
the court the official records of the War Department. 
The general purpose of the rule will be promoted if 
the consent of the parties permits the Commissioner to 
summarize same for use at the trial. 

“For the reasons indicated the court thinks that 
this case should stand referred to the Commissioner of 
Veterans’ Cases.” 

Appellees on page 12 of their brief take the position 
that their motion to dismiss did not admit the following 
allegation contained in paragraph 7 of the complaint (J. 
A. 4) and reproduced at page 6 of appellant’s brief: 

“Said efficiency rating and civilian service and sev¬ 
enteen (17) days of active duty in the military serv¬ 
ice, as aforesaid, * * *” 

Appellees cite in support of their contention the case 
of Rosenshan v. United States, 131 F. (2d) 932, in which 
the court correctly held that a motion for judgment on the 
pleadings admits all facts well pleaded, but does not admit 
conclusions of law. In that case, it was contended that 
the motion for judgment admitted that a certificate of 
air worthiness was issued by the Utah State Aeronautics 
Board which met the requirements of the Federal Act, 
and further admitted the truth of the allegation that in so 
far as the Act had application to intra-state operations 
it was unconstitutional. That court held that the motion 
for judgment on the pleadings admitted that a certificate 
of air worthiness had been issued by the Utah State Aero¬ 
nautics Commission, but did not admit either the legal 
conclusion that such certificate met the requirements of 
the Civil Aeronautics Act or the affirmative defense of the 
asserted unconstitutionality of the Act as applied to intra- 
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state operations. Appellees submit that while that deci¬ 
sion correctly states the law, it has no application here. 

When the above-quoted allegations of the complaint are 
considered in the light of appellees’ motion for judgment 
on the pleadings or for summary judgment, it is appellant’s 
position that said motion admits the allegation: 

“seventeen (17) days of active duty in the military 
service, as aforesaid, # # •” (Italics supplied) 

This allegation is one of fact, and is not, as is contended 
by appellees, a conclusion of law. It is, of course, well 
settled that a motion for judgment on the pleadings admits 
the truth of all well pleaded facts in the pleading of the 
opposite party (Italics supplied), 41 Am. Jur. 520. 

CONCLUSION 

It is respectfully submitted that the judgment of the 
court below should be reversed, with directions to enter 
judgment in favor of appellant upon its motion for sum¬ 
mary judgment. 

Respectfully submitted, 

Warren E. Miller, 

910 17th Street, N. W., 
Washington, D. C., 
Attorney for Appellant. 
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